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c 
. United States Court of Appeals, 

Ninth Circuit. 
Wen-Wan CHANG; Tsung-Ming Chang; Chiao-Ying 

Chang; Yi Yuan Chiang; Hsien-Ming Hsieh; Shu
Chuan Hsieh; Pei-Chen Hsieh; Sung Duck Kong; 
Hye Ra Kong; Hyun Jung Kong; Min Suk Kong; 

Yei-Chien Lai; Yu Kuei Lai; Yen Chih Lai; Chen Ju 
Lai; Yoon Sik Lee; Jong Hee Lee; Eung Jun.Lee; 

Sang Eun Lee; Eung Sang Lee; Cheng-Hsiung She; 
Hui Wen She; Tzu Ming She; Alabama Almark, LP; 
Alabama Bailey LP; Alabama Coosa LP; Alabama 

Dallas LP; Alabama Denim LP; Alabama Millry LP; 
Alabama Pro Sports LP; Alabama Rive Run LP; C & 
W Hotel LP; Delaware Milford LP; Georgia Almark 

LP; Louisiana LaseVilla LP; Mississippi Bass LP; 
Mississippi Magee LP; Mississippi MCT LP; Missis
sippi Neely LP, Maryland Limited Partnerships; Mis
sissippi Tees LP, a Mississippi Limited Partnership; 
National Steak Restaurants LP; North Carolina K
Barb LP; North Carolina Russell-Harvelle Hosiery 

LP; Pennsylvania Loungewear LP; Recap Fund I LP; 
Recap Fund V LP; RPC Fund I LP; South Carolina 
Manufacturing LP; Tennessee Lafayette LP; WTC 
., Fund I LP; United States Export Fund I LP, 

Maryland Limited Partnerships, Plaintiffs-Appellants, 
v. 

UNITED STATES of America, Defendant-Appellee. 
Wen-Wan Chang; Tsung-Ming Chang; Chiao-Ying 
Chang; Yi Yuan Chiang; Hsien-Ming Hsieh; Shu. 
Chuan Hsieh; Pei•Chen Hsieh; Sung Duck Kong; 
Hye Ra Kong; Hyun Jung Kong; Min Suk Kong; 

Yei-Chien Lai; Yu Kuei Lai; Yen Chih Lai; Chen Ju 
Lai; Yoon Sik Lee; Jong Hee Lee; Eung Jun Lee; 

Sang Eun Lee; Eung Sang Lee; Cheng-Hsiung She; 
Hui Wen She; Tzu Ming She; Alabama Almark, LP; 
Alabama Bailey LP; Alabama Coosa LP; Alabama 

Dallas LP; Alabama Denim LP; Alabama Millry LP; 
Ah,1batua Pro Sports LP; Alabama Rive Run LP; C & 
W Hotel LP; Delaware Milford LP; Georgia Almark 

LP; Louisiana Lasevilla LP; Mis~issippi Bass LP; · 
Mississippi Magee LP; Mississippi MCT LP; Missis
sippi Neely LP, Maryland Limited Partnerships; Mis
sissippi Tees.LP, a Mississippi Limited Partnership; 
National Steak Restaurants LP; North Carolina K
Barb LP; North Carolina Russell-Harvelle Hosiery 

LP; Pennsylvania Loungewear LP; Recap Fund I LP; 

Recap Fund V L; RPC Fund I LP; South Carolina 
Manufacturing LP; Tennessee Lafayette LP; WTC 
Fund I LP; United States Export Fund I LP, Mary-

land Limited Partnerships, Plaintiffs-Appellees, 
v. 

United States of America, Defendant-Appellant 
Nos. 01-56266, 01-56379. 

Argued and Submitted Feb. 10,2003. 
Filed April29, 2003. 

Immigrant Investors, who had applied to become 
lawful permanent residents (LPRs) under EB-5 pro
gram, sued United States, alleging that Immigration 
and Naturalization Service (INS) improperly applied 
its current interpretation of EB-5 retroactively to their 
applications. The United States District Court for the 
Central District of California, George H. King, J., · 
dismissed as unripe claims of all except one Investor, 
and denied United States' motion for judgment on 
pleadings as to such Investor's retroactivity claims. 
Investors and United States appealed. The Court of 
Appeals, Betty B. Fletcher, Circuit Judge, held that: 
(1) Investors' claims were not rendered moot ~y 
amendments to Immigration and Nationality Act 
(INA) providing relaxed standards for approval of 
their petitions; (2) amendments did not impose addi
tional exhaustion requirements on Investors; (3) fact 
that United States had not yet denied Investors' I-829 · 
petitions did not render their claims unripe; (4) Dis
trict Court had jurisdiction to consider denial of In
vestor's I"829 petition; (5) Court of Appeals would 
accept jurisdiction over interlocutory appeal to decide 
retroactivity claim; and ( 6) new rules were impermis
sibly retroactive as applied to Investors whose 1~526 
petitions had been approved before new rules were· 
promulgated. 

Affirmed in part, reversed in part, vacated in part, 
and reman4ed with instructions. 

West Head.notes 

ill Federal Courts 170B (;::;::>776 

170B Federal Courts 
170BVIII Courts of Appeals 
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170BVIII(K) Scope, Standards, and Extent 
170BVill(Kll In General 

l70Bk776 k. Trial De Novo. Most 
Cited Cases 
Mootness is a question oflaw reviewed de novo. 

ill Federal Courts 170B ~12.1 

170B Federal Courts 
170BI Jurisdiction and Powers in General 

i 70BI(A) In General 
I70Bk12 Case or Controversy Requirement 

i70Bk12,1 k. In General. Most Cited 
Cases 
A case properly brought in the first ip.stailce is ren., 
dered lllQOt when interim relief or events have com
pletely and irrevocably eradicated the effects of the 
alleged violation. · 

.W Federal Courts 170B ~12.1 

170B Federal Courts 
170BI Jurisdiction and.Powers in General 

170BI(A) In General 
170Bk12 Case or Controversy Requirement 

170Bk12.1 k. In GeneraL Most Cited 
Cases 
The party asserting rriootness carries a hea-vy burden 
of esta.blishing that no effective relief remains for the 
court to provide. 

ill . Aliens, Immigration, and Citizenship 24 
~07 

24 Alien~; Immigration, and Citizenship 
24IV AdmissiOJ:l and Visas in General 

241V(F) Visa Proceedings 
24k207 k. Judicial Review and Interven

tion. Most Cited Cases 
(Formerly 24k51.5) 

Immigrant investors' claim against United ~tates, 
challenging Immigr11tion and Naturalization Service's 
(INS) h3.ndling of their applications for lawful per
. rnanent resident (LPR) status, were not rendered 
moot by amendments to Immigration and Nationality 
Act {INA) providing relaxed standards for approval 
of their 1-829 petitions, inasmuch as their petitions 
still stood to be rejected if they were not in compli
ance with respect to redemption agreements. Immi
gration and Nationality Act, §§ 203(b)(5), 216A, as 

/ 

amended, 8 U.S.C.A. §§ 1153(b)(5). 1186b. 

ill Federal Courts 170B €;::::::>776 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVIII<Kl Scope, Standards, and Extent 
170BVIII<Kl1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
Whe$er administrative remedies must be exhausted 
is a question of law reviewed de novo. 

W Statutes 361 ~78.5 

361 StaMes 
361 VI Construction and Operation 

· · 361 VI(D) Retroactivity 

Cases 

361k278.4 Prospective Construction 
36lk278.5 k. In General. Most Cited 

(Formerly 36lk263) 
Retroactive application of statutes is disfavored in the 
absence of clear contrary Congressional intent. 

ill Statutes 361 ~78.2 

361 Statutes 
361 VI Construction a.Qd Operation 

361 VI(D) Retroactivity 
J61k278.2 k. Nature and Scope. Most Cited 

Cases 
(Formerly 92k188) 

Whether a statute has a retroactive effect is a fairly 
straightforward question: it is retroactive if it alters 
the legal consequenc~s of acts completed before its 
effective date. 

W Statutes 36~ ~78.9 

361 Statutes 
361VI Construction and Operation 

361 VI<D > Retroactivity 
361k278.9 k. Statutes Affecting Vested 

Rights. Most Cited Cases 
(Formerly 92k188) 

Statutes 361 C::=>278.10 
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361 Statutes 
361 VI Construction and Operation 

361 VI(D) RetroactivitY 
361k278.10 k. Statutes Imposing Liabili

ties, Penalties; Duties, Obligations, or Disabilities. 
Most Cited Cases 

{Fonnerly 92k188) 
A statute has retroactive effect when it takes away or 
impairs vested rights acquired under existing laws, or 
creates a new obligation, imposes a new duty, or at
taches a new disability, in respect to transactions or 
considerations already past. 

l2J. Statutes 361 ~78.2 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.2 k. Nature. and Scope. Most Cited 

Cases 
(Fonnerly 92k188) 

A cotirt analyzing a law's retroactive effect is to be 
guided by considerations of reasonable reliance, fair 
notice, and settled expectations. 

llill Statutes 361 €?278.2 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.2 k. Nature and.Scope. Most Cited 

Cases 
(Formerly 92kl88) 

A court deciding whether a statute is impennissibly 
retroactive must conduct a two-pronged analysis: 
first, the court must ask whether a law imposes .new 
negative consequences on past actions, and, second, 
the court must ask whether those consequences are 
imposed without fair notice, or in a manner that un
dennines reasonable reliance or upsets settled expec
tations. 

I!!l Aliell!!, Immigration, aild Citizenship 24 
~161 

24 Aliens, Immigration, and Citizenship 
241V Adnrission and Visas in General 

241V(A) In General 
24k161 k. Constitutiona~ and Statutory 

Provisions. Most Cited Cases 

(Formerly 24k40) 
Amendments to Immigration and Nationality Act 
(INA), .providing relaxed standards for approval of 
immigrant investors' 1-829 petitions, did not impose 
additional eXhaustion requirement on investors whose 
petitions had been rejected before amendments' effec
tive date, but who did not file to reopen their cases 
within 60 cbiys of amendments' enactment, inasmuch 
as imposing such additiona] requirements would be 
impermissible retroactive ~pplication of amendments. 
21st Century Department of Justice Appropriations 
Authorization Act, § 2201 et seq., 42 U.S.C.A. § 
3722 note. 

ll..n.Federal Courts 170B ~76 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVIll(K) 1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
Ripeness Is a question oflaw reviewed de novo. 

IllJ. Federal Courts 170B ~12.1 

170B Federal Courts 
l70Bl Jurisdiction Wei Powers in General 

170BI(A) In General 
170Bk 12 Case or Controversy Requirement 

170Bk12.1 k. In General. Most Cited 
Cases 
Ripeness turns on the constitutional consideration of 
whether the plaintiffs face a realistic danger of sus
taining a direct injury from the challenged act, and on 
the prudential considerations of whether the issue is 
fit for decision and whether parties will suffer hard
ship if the court declines to consider it. 

M Federal Courts 170B ~723.1 

170B Federal Courts 
170BVlll Courts of Appeals 

170BVlll(l) Dismissal, WithdraWal or Aban
donment 

1.70Bk723 Wantof Actual Controversy 
1'70Bk723.1 k. Iri General. Most Cited 

Cases 
With respect to ripeness, the Court of Appeals does 
not require Damocles's sword to fall before it recog-
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nizes the realistic danger of sustaining a direct injury. 

.!!£. Aliens, Iinmigration, and Citizenship 24 
~392 

24 Aliens, Immigration, and Citizenship 
24V Denial of Admission and Removal 

24V(G) Judicial Review or Intervention 
24k392 k. Decisions Reviewable. Most 

Cited Cases 
(Formerly 24k54.3(1)) 

Fact that government had not yet denied immigrant 
investors' 1-829 petitions did not rend.er their claims 
against United States, challenging Immigration and 
Naturalization Service's (INS) handling of their ap
plications for lawful permanent resident (LPR) status, 
umipe, inasmuch as it was undisputed that petitions 
would be rejected if standards of precedent decisions 
were applied, and investors' businesses were suffer
ing from delay. Immigration and Nationality Act, §§ 
203(b)(5), 216A, as amended, 8 U.S.C.A. §§ 
1153{b)(5), 1186b; 8 C.F.R. § 216.6(c)(l) .. 

.1!!1 Aliens, Immigration, and Citizenship 24 
~92 

24 Aliens, Immigration, and Citizenship 
24V Denial of Adlrriss'ion and Removal 

24V(G) Judicial Review or Intervention 
24k392 k. Decisions Reviewable. Most 

Cited Cases 
(formerly 24k54.3(1)) 

Ordinarily a formal denial of an alien's application on 
the disputed grounds is required for the dispute to be 
ripe, but if denial is certain review will not be barred 
based on ripeness. 

1!11 Federal Courts 170B ~776 

170B Federal Courts 
170BVIll Courts of Appeals 

170BVIII(K) Scope, Stand¥ds, and Extent 
170B'vniCK) 1 I~ General 

i 76.Bk776 k. Trial De Novo. Most 
Cited Cases 
Subject matter jurisdiction is a question of law re
viewed de novo. 

@ Aliens, Immigration, and Citizenship 24 
~386 

24 Aliens, Immigration, and Citizenship 
24 V Denial of Admission and Removal 

24V(G) Judicial Review or Intervention 
24k386 k. ~xhaustion of Remedi~s in Gen

eral. Most Cited Cases 
(Formerly 24k54.3(1)) , 

District court had jurisdiction to consider denial of 
immigrant investor's I-829 petition, inasmuch as Im
migration and Nationality Act (INA) did not mandate 
that such appeals be pursued solely through Immigra
tion and Naturalization Service's (INS) admii:ristrative 
appeals process, and, even if Administrative Proce
dure Act (APA) required exhaustion of remedies in 
this situation, removal proceedings were not adequate 
for such purpose; 5 U.S.C.A. § 704; Immigration and 
Nationality Act, § 216A(c)(3)(D), as amended, ~ 
U.S.C.A. § 1186b(c)(3)(D), 

.l!2l Administrative Law and Procedure 15A 
€=:'>229 

15A Administrative Law and Procedure 
15Aill Judicial Remedies Prior to or Pending 

Administrative Proceedings 
15Ak229 k. Exhaustion of Administrative 

Remedies. Most Cited Cases 
Absent language foreclosing immediate judicial re
view, a district court's subject matter jurisdiction is 
unaffected by the availability of non-mandatory ad
ministrative procedures. 

[201 Administrative Law and' Procedure 15A 
~651 

15A Administrative Law and Procedure 
15A V Judicial Review of Administrative Deci-. 

sions 
15AV(A) In General 

15Ak651 k. In General. Most Cited Cases 
The generous judicial review provisions of the Ad
ministrative Procedure Act (AP A) must be given a 
hospitable interpretation. 5 U.S.C.A. § 551 et seq. 

Illl Federal Courts 170B €=:'>813 

170}3 Federal Courts 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and.Extent 
170BVIII(K)4. Discretion of Lower Court 

© 2010 Thomson Reuters. No Claim to Orig: US Gov. Works. 
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1708k813 k. Allowance of Remedy 
and Matters of Procedure in General. Most Cited 
Cases 
The Court of Appeals reviews .for abuse of discretion 
a. decision of the distriCt court to require exhaustion 
of administrative remedies. 

1221 Aliens, Immigration, and Citizenship 24 
~411 

24 A.Urns, Immigration, and Citizenship 
24V Denia.I of Admission and Removal 

24V(G) Judicial Review or Intervention 
24k406 Detern:rination 

24k4J 1 k. Remand. Most Cited Cases 
(Formerly 24k.54.3(6)) 

Federal Courts 170B ~576.1 

1708 Federal Courts 
170BVIII Courts of Appeals 

170BVIII(C) Decisions Reviewable 
170BVIII(C)2 Finality ofDetermination 

170Bk576 Particular Actions, Inter-. 
locutory Orders Appealable 

170Bk576.1 k. In General. Most 
Cited Cases 
District court abused its discretion in remanding im-, 
m.igrar,tt investor's claim to Immigration and Naturali
zation Service (INS) for retroactivity analysis, inas
much as re~d was waste of judicial resources 
given INS's stand on retroactivity issue, and, thus, 
Court of Appeals would accept jurisdiction over in
terlocutory appeal to decide retroactivity claim 

1231 Aliens, Immigration, and Citizenship 24 
€=>205 

24 Aliens, lmmigration, and Citizenship 
24IV Admission and Visas in General 

241V(F) Visa Proceedings 
24k205 k. In General. Most Cited Cases 

(Formerly 24k51.5) 
The Immigration and Naturalization Service (INS) is 
not required to give ab initio review to 1-829 applica
tions filed by immigrant investors, inasmuch as 1-829 
approval is a procedure intended to confmn that the 
investor fulfilled the plan set out in his or her 1-526 
petition. Irnri;rigration and Nationality Act, § 
216A(d)(l), as amended, 8 U.S.C.A. § 1186b(d)(l); ~ 

C.F.R. § 216.6. 

1241 Federal Courts 170B €=>753 

1708 Federal Courts· 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVIII(K) 1 In General 

1708k753 k. Questions Considered in 
General. Most Cited Cases 
Court of Appeals would apply Montgomery wa-rd 
factors in determining whether linmigration and 
NatUralization Service (INS) impermissibly applied 
new rules retroactively to immigrant investor, even 
though district court had not passed upon such issue; 
where record was sufficiently developed to allow 
Court of Appeals to undertake retroactivity analysis, 
parties had briefed issue and argued it before district 
court, and application of factors was purely matter of 
applying law. Immigration and Nationality Act, §§ 
203(b)(5), 216A, as amended, 8 U.S.C.A. .§§ 
1153(b)(5), 1186b. 

1251 Administrative Law and Procedure 15A 
€::::>419 

15A Administrative Law and Procedure 
15AIV Powers and Proceedings of Administra

tive Agencies, Officers and Agents 
15AIV(C) Rules and Regulations 

15Ak416 Effect 
15Ak419 k. Retroactivity. Most Cited 

Cases 
Among the considerations for determining whether a 
new rule is impermissibly retroactive are: ( 1) whether 
the particular case is one of first impression; (2) 
whether the new rule represents an abrupt departure · 
from well established practice or merely atterppts to 
fill a void in an unsettled area of law; (3) the extent to 
which the party against whom the new rule is applied 
relied on the formerrule; (4) the degree of the burden 
which a retroactive order imposes on a party; and (5) 
the statutory interest in applying a new rule despite 
the reliance.ofa party on the old standard. 

[261 Aliens, Immigration, and (:itizenship 24 
~178(6) 

24 Aliens, lnunigration, and Citizenship 
241V.Admission and Visas in General 
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241VfCYimmigrant Visas 
24k175 Allocation and Preferences 

24k178 Employment Related Prefer-
ences 

24k178(6) k. Investors; Employment 
Creation. Most Cited Cases 

(Formerly 24k51.5) 
Immigration and Naturalization Service's (INS) new 
rules for immigrant investors, including that their 1-
526 petitions could not be approved if they were not 
partners at inception of partnership, were irnpemris
sibly retroactive as applied to investors whose I-526 
petitions had been approved before new rules were 
promulgated. Immigration and Nationality Act, §§ 
203(b)(5), 216A, as amended, 8 U.S.C.A. §§ 
1153(b)(5), 1186b. 
*915 Ira J. Kurzban and Matthew Carlson, Kurzban, 
Kurzban, Weinger & Tetzili; Miami, FL and Marc 
Van Der Hout VanDer Hout & Brigagliano, San 
Francisco, CA, for the plaintiff-appellant-cross-
appellee. ~ 

John C. Cunningham, Senior Litigation Counsel,· and 
Heather Phillips, Attorney, Office of Immigration 
Litigation, Civil Division, U.S. Department· of Jus
tice, Washington, D.C., for the defendant-appellee
cross-appellant. 

Appeal from the United States District Court for the 
Central District of California; George H. King, Dis
trict Judge, Presiding. D.C. No. CV-99-10518-GHK. 

Before: B. FLETCHER and HAWKINS, Circuit 
Judges, and BURY, District Judge.~ 

FN* The Honorable David C. Bury. United 
States District Judge for the District of.Ari
zona, sitting by de.signation. 

BETTY B. FLETCHER. Circuit Judge. 

Plaintiff-Appellants are seven "!Inmigrant Investors" 
who have participated in the "EB-5" program, which 
grants lawful pennanent resident ("LPR") status in 
the United States to those who make qualifying in
vestments under the Immigrant Investor Law ("IiL"), 
8 U.S.C. §§ 1153(b)(5), 1186b; 8 C.F.R. §§ 204.6, 
216.6.FN1 Appellants*916 complain that in 1998, after 
their investment proposals and business plans had 
been approved and they and their dependents had 
moved to the United States, the Immigration and . 

Naturalization Service ("INS") changed the rules of 
the EB-5 program. Appellants contend that the INS 
applied these new rules to reject their applications at 
a stage in the process that called only fot confirma
tion that they had fulfilled their part of the originally 
approved bargain. The government counters, inter 
alia, that new amendments to EB-5 in November; 
2002 render the instant case moot and establish a new 
exhaustion requirement for some plaintiffs. 

FNl. The twenty-nine limited partnerships 
in which the Immigrant Investors invested 
were plaintiffs in the original action and are 
listed on the Notice of Appeal, but no appeal 
is taken from the district court's ruling deny
ing them standing. Six of the Immigrant In
vestors among them have a total of sixteen 
dependents who are also nominal Appel
lants. The term "Appellants" will refer only 
to the Immigrant Investors. 

We hold that the recent amendments to E,B-5 neither 
render this case moot nor establish an additional ad
ministrative appeal that plaintiffs must exhaust before 
obtaining judicial review. We hold further that the 
district court erred in finding that the claims of six 
Appellants were not ripe for adjudication and, there
fore, that the district court should analyze whether a 
plaintiffs' class should be certified. Finally, we hold 
that the district court correctly rejected the motion to 
dismiss the retroactivity claim on the pleadings. It 
erred, however, in remanding to the INS. Because the 
analysis involves solely questions of law, we conduct 
the retroactivity analysis ourselves and conclude that 
the 1998 changes in the EB~S rules are impermissibly 
retroactive as applied to the evaluation of Appellants' 
petitions to remove the conditions on their permanent 
resi~ency. 

I. FACTUAL AND PROCEDURAL BACK
GROUND 

Appellants have applied to become lawful permanent 
residents ("LPRs") under the EB-5 program, which 
grants such status to Immigrant Investors who create 
jobs for United States workers. FNl EB-5 requires pro
spective Immigrant Investors to file "1-526,., petitions 
seeking approval of their submitted investment and 
business plans. After approva~ lminigrartt IIivestors 
and their dependents may enter the country as condi
tional LPRs. EB-5 requires the Immigrant Investors 
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to file a second petition, an "1-829," between 21 and 
24 months after the first petition. The INS is to ap
prove the 1-829 petition, and grant unconditional LPR 
status, if it finds that the petitioner made no material 
'misrepresentations in the 1-526 petition and complied 
with the EB-5 requirements. 8 C.F.R. §§ 204.6, 
216.6. 

FN2. To qualify for the program, applicants 
must invest $1,000,000 (or half that amount 
in certain targeted areas) in new enterprises 
that create at least ten full-time permanent 
jobs for U.S. workers. 8 U.S.C .. § 
1153(b)(5)(A)(i)-(ili), (C). Other require
ments also apply, including some of those at 
issue in this case. · 

The INS approved Appellants' initial 1-526 petitions 
between July 1996 and July 1997. Upon approval, 
Appellants and their families moved to the United 
States with conditional LPR status. However, Appel
lants' 1~526 petitions contained features that the INS 
now believes contravene the tenns of the IlL pro
gram. For example: 1) Appellants were not partners 
at the inception of the limited partnerships in which 
they invested, 2) they were guaranteed the right to 
redeem their full investments after they received 
permanent residency, 3) they were guaranteed a re
turn on their investments, 4) their promissory notes 
were insuffiCient because they were valued at face 
value and did not adequately reveal the personal as
sets securing the notes, and 5) they were permitted to 
make balloon payments to their limited partnerships 
or to continue making payments on their promissory 
notes beyond the end of their two-year conditional 
*917 residency periods. FN

3 At the time the INS ap
proved Appellants' 1-526 petitions, these· features 
were not considered by the INS to be disqualifying, 
but the INS has since declared that by structuring 
their investments in these ways Appellants had trans
formed them into loans. 

FN3. For ease of reference, we will refer to 
all of the contested features of Appellants' 
investments as "redemption agreements and 
related provisions." 

AIS, the private agency that had recruited Appellants 
and channeled their investments into the limited part
nerships, had conferred with the INS to ensure its 
investment packages were acceptable. It made some 

changes as a result of its inquiries, and was assured 
that any further changes in the IlL would involve 
nopce and comment rulemaking and apply prospec~ 
tively. Ultimately, however, the INS instead estab
lished new rules for EB-5 applicants through a set of 
"precedent decisions" rejecting the appeals of other 
new applicants' 1-526 petitions. The pertinent case for 
our purposes is Matter oflzummi. 22 I. & N. Dec. 
169. Interim Decision <BIAl 3360. 1998 WL 483977 
( 1998), which held inter alia that Immigrant ID.ves
tors' 1-526 petitions could not be approved if the Im
migrant Investors were not partners at the inception 
of a partnership or if their investment plans featured a 
redemption agreement or related provisions. Had the 
criteria announced in these decisions been in effect at 
the time Appellants filed their 1-526 petitions, the 
petitions would not have been approved. 

The precedent decisions were issued subsequent to 
the INS's approval of Appellants' 1-526 petitions. 
However, the INS applied the new criteria to the Ap
pellants' 1-829 petitions. Prior to the district court 
hearing, it denied Appellant Yi Yuan Chiang's peti
tion, as well as those of other similarly-situated non
plaintiffs, and placed the six other Appellants' peti
tions on indefinite "administrative hold." The INS 
argues that, based on the precedent decisions, a re
view of Appellants' 1-829 petitions will not allow it to 
certify that Appellants have complied with the legal 
requirements ofEB~5. 

Appellants brought suit to force consideration of their 
1-829 petitio~ based solely on the criteria that were 
in effect when their 1-526 petitions were approved. 
They argue that the INS should review the 1-829 peti- 1 

tions only for whether they made material misrepre
sentations in their 1-526 petitions and whether they 
executed their proposed plans. Appellants asked the 
district court (I) to estop the INS from applying its 
current interpretation of EB-5 to their 1-829 petitions 
because it had approved their 1-526 petitions, (2) to 
rule that the INS did not follow required Administra
tive Procedure Act notice and comment procedures 
for changing its rules governing EB-5, and (3) to rule 
that applying the new interpretations of the EB-5 law 
and regulations promulgated in the precedent deci
sions to their 1-829 petitions would be impermissibly 
retroactive. They also sought certification as a class 
action. 

The INS challenged the jUsticiability of Appellants' 
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claims and moved for judgment on the pleadings pur
suant to Federal Rule of Civil Procedure 12(c). The 
district court dismissed the claims of all petitioners 
except Chiang as not ripe and dismissed the motion 
for certification of a plaintiffs' class as moot. It 
granted the government's 12( c) motion on Chiang's 
estoppel and AP A claims, but denied the motion on 
the retroactivity claim, holding that an analysis ap
plying the factors presented in Montgomery Ward & 
Co. v. FTC. 691 F.2d 1322 {9th Cir.l982), was ap
propriate. It remanded this claim to *918 the INS for 
the agen~to develop the record and conduct such an 
analysis. 4 

FN4. This is not a typical remand, but.rather 
an invitation to the agency to reconsider its 
position that the precedent decisions could 
be applied to those in Chiang's position in 
light of the claim of impermissible retroac
tivity. The INS had. previously refused a 
proposal for a. voluntary remand to conduct 
such an analysis, contending that it had no 
statutory right to consider "hardship factors" 
in evaluating 1~829 petitions; and stating that 
such arguments should be raised in removal 
proceedings. It reiterates these arguments in 
the current proceedings. 

Appellants appeal the rulings on ripeness, mootness 
as to class certification, and the dismissal of their 
AP A and estoppel claims. In its counterclaim, the 
government appeals the remand to the INS for a ret· 
roactivity analysis. The government also asserts that 
this court has no jurisdiction to consider Chiang's 
claim because 8 U.S.C. § 1186b mandates that ap
peals be pursued solely through the INS's administra
tive appeals process; it contends that the substantive 
issues raised by Chiang niay reach this court only 
after being rejected by the INS in a removal proceed
ing. Appellants argue that this court has no jurisdic
tion to hear the government's counter-claim because 
the remand to the INS is not a final order. 

On November 2, 2002, after this appeal was filed, 
Congress enacted the "21st Century Department of 
Justice Appropriations Authorization Act." Pub.L. 
No. 107-273. 116 Stat. 1758. "Subtitle B" of the act 
amended the Immigration and Naturalization Act and 
created a new class of "eligible aliens" who, like Ap
pellants, had obtained approval of their 1-526 peti
tions between January 1, 1995 and August 31, 1998, 

had conditional LPR status, and had filed their 1-829 
petitions on time. Under the statute, these eligible 
aliens may have their 1-829 petitions approved under 
relaxed standards. If their I-526 petitions contained 
no material misrepresentations and their conditions 
were satisfied, they are given additional time, up to 
when the Attorney General makes his determination 
as to their eligibility, to bring their bti.siness ventures 
into con:ipliance with the EB-5 program as changed 
by the new precedent decisions. Subtitle B also pro
vides that aliens like Appellant Chiang, whose 1-829 
petitions have already been rejected, may reopen 
their cases by tiling for reconsideration by January 1, 
2003. 

The government argues that AppellantS' claims are 
moot because the November 2002 "Subtitle B" 
amendments grant all appropriate relief in this case. It 
further argues that Chiang's claim should be dis
missed for failure to exhaust his administrative reme
dies if he did not meet the January 1 deadline for in
voking the new appeal procedures of Subtitle B. Fi
nally, the government argues that the appeals of ali 
Appellants but Chiang were not ripe for consideration 
by the district court because the INS had not yet de
nied their 1-829 applications. 

We consider these arguments in tum. 

D. ISSUES PRESENTED ON APPEAL 

A. Subtitle B 

1.Mootness 

[1][2][31[41 Mootness is a question of law reviewed 
de novo. Biodiversity Legal Found. v. Badgley. 284 
FJd 1046. 1053 (9th Cir.2002). A case properly 
brought in the first instance is rendered moot when 
"interim relief or events have completely and irrevo
cably eradicated the effects of the alleged violation." 
County o(Los Angeles v. Davis, 440 U.S. 625. 631. 
99 S.Ct. 1379. 59 L.Ed.2d 642 09i9). The party 
*919 asserting mootness carr:les a heavy burden of 
establishing that no effective relief remains for the 
court to provide. GATX/Airlog Co. v. United States 
District Court, 192 F.3d 1304. 1306 (9th Cir.1999). 
Were Appellants' only claims that they were denied 
permanent LPR status because they purportedly vio
lated EB-5's requirements by entering limited part
nerships subsequent to their formation, the govern-
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ment would have a strong argument for mootness. 
But the crux of this case, and the focus of the INS's 
·concern, is the presence of redemption agreements 
and related provisions in Appellants' investment 
plans. Appellants' 1-829 petitions still stand to be 
rejected, under Subtitle B, if they are not in compli
ance with the INS's current construction of EB-5 in 
this respect as well. FNS Because this court has the 
capacity to grant relief by declaring that· the ban on· 
redemption agreements and related provisions could 
not be applied to Appellants at all, this case is not 
moot. 

FN5. The government argues that Subtitle B 
affords Appellants the opportunity, even 
now, to comply with the new regulations. 
But doing so could require an EB-5 peti
tioner who had alrea4y recouped his invest
ment through a redemption agreement to 
rapidly collect as much as $·1,000,000 and 
reinvest it in a company under terms that, he 
argues, were not required of him at the time 
his 1-526 petition was approved. This is not 
an equivalent substitute for the relief re
quested from this court. 

2. Exhausdon 

ill Appellants have sought to certify a class action. 
The government argues that the claim of anyone 
whose 1-829 petition was denied, but who did not f:tle 
to reopen his or her case by January 1, 2003, should 
be dismissed as unexhausted; he or she would of ne
cessi~ thus be ex~luded from such a proposed 
class. In deciding whether such petitioners must be 
excluded from any certified class, we must ask 
whether and how exhaustion should apply when a 
new law grants a class of applicants 60 days after its 
enactment to initiate a new appeals process or else 
waive all further right to pursue administrative or 
judicial relief, including pending judici~l relief. 
Whether administrative remedies must be exhausted 
is a question of law reviewed de novo. Rumbles v. 
Hill, 182 FJd 1064. 1067 (9th Cir.l999). 

FN6. We do not know whether Chiang filed 
to reopen his petition by that deadline. But 
given the number of others who were simi
larly situated, the question of whether, after 
enactment of Subtitle B, they must be ex
cluded from any possible proposed class is 

nevertheless before us. Unlike Chiang, they 
would not all be involved in a pending law ... 
suit. The likelihood of some not having 
known of or met the deadline is high. 

a. Does Subdtle B establish a new exhausd(Jn re
quirement? We do not face the question here of 
whether Congress may enact legislation explicitly 
extinguishing the right of a class of plaintiffs to sue 
the government by creating a new administrative 
remedy that must be invoked within a limited time 
period to preserve the right. The government's argu
ment is th8.t, by setting a 6o-day limit, Congress did 
so implicitly. Even if Congress could preempt civil 
suits against the government by suddenly setting im
minent deadlines for plaintiffs to avail themselv¢s of 
such administrative channels in order to retain stand
ing,00 it does not follow that the courts should apply 
the principle of exhaustion to require that outcome 
where Congress's intent*920 to do so is at best im
plicit. We avoid the issue here because we need only 
apply well-established principles addressing retroac
tive application of law. 

FN7. Subtitle B is contained in a large ap
propriation bill. Whether Appellant Chiang 
and those similarly situated knew of its im
minent deadline in sufficient time to react to 
it, we can say with certainty only that this 
court did not. The government's motion to 
dismiss for mootness reached this court on 
January 21, ~003, precisely twenty days af
ter the deadline expired and twenty days be
fore this c11se was heard. 

In the government's view, while Subtitle B granted 
Chiang and those similarly situated new rights, it also 
removed others: Chiang gained the right to pursue a 
new administrative remedy, but immediately lost the 
right to pursue permanent residence under the rules 
extant when his 1-526 petition was approved. He also 
would lose the right to pursue relief of any kind if he 
failed to file a petition by January 1, 2003. Because 
Congress did not explicitly express its intention to 
make the statute retroactiv~, we must ask if Subtitle 
B, so construed, had .an impermissible retroactive 
application upon Chiang and others whose 1-526 ap
provals are jeopardized by the rejection of t\leir I-
829s and the expiration of Subtitle B's deadline. If we 
find an impermissible retroactive application, we 
must construe Subtitle B not to impose a new exhaus-
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tion requirement on appellants and those similarly 
situated. 

f6J[7Jf8H91 b. Applicable principles of retroactivity 
analysis: Retroactive application of statutes is disfa
vored in the absence of clear contrary Congressional 
intent. See, e.g., Martin v. Hadix. 521 U.S. 343. 352. 
119 S.Ct.1998, 144 L.Ed.2d 347 (1999); Landgrafv: 
US/ Film Prods .. 511 U.S. 244. 270. 114 S.Ct. 1483. 
128 L.Ed2d 229 (1994). Whether a statute has a ret
roactive effect is a fairly straightforward question: it 
is retroactive if it alters the legal consequences of acts 
completed before its effective date. Miller v. Florida. 
482 U.S. 423. 430. 107 S.Ct. 2446. 96 L.Ed.2d 351 
(1987). Specificall,y, a statute has retroactive effect 
when it ''takes away or impairs vested rights acquired 
under existing laws, or creates a new obligation, im
poses a new duty, or attaches a new disability, in re
spect to transactions or considerations already past., 
LandgraC 5II U.S. at 269. 114 S.Ct 1483. In con
sidering a law's retroactive effect, the court's analysis 
is to be guided by three "familiar considerations" that 
the Supreme Court has clearly enunciated: reasonable 
reliance, fair notice, and settled expectations. !d. at 
270. 114 S.Ct. 1483. 

I1Ql As the Supreme Court emphasizes in l NS v. St. 
Cvr. 533 U.S. 289. 121 S.Ct. 2271. 150 L.Ed.2d 347 
(2001), the test set forth in Landgraf" 'does not pur
port to defme the outer limit of impermissible retro
activity' "but instead "simply describes several 'suf
ficient,' as opposed to 'necessary,' conditions for 
finding retroactivity." !d. at 321 n. 46, 121 S.Ct. 2271 
(quoting Hughes Aircraft Co. v. United States ex rei. 
Schumer, 520 U.S. 939. 947. 117 S.Ct. 1871. 138 
L.Ed.2d 135 (1997)). FNs In short, Landgraf requires 
that a court conduct a two-,pronged analysis: first, the 
court must ask whether a law imposes new negative 
consequences on past actions; second, the court must 
ask whether those consequences are imposed without 
fair notice, or in a manner that un9ermines reasonable 
reliance or upsets settled expectations. 

FN8. No single consideration is essential. 
Retroactivity analysis under Landgraf re
quires independent analysis of whatever fac-
tors may apply, any of which can ground a 
finding of impermissible retroactive applica-

, I 

tion. See, e.g., Landgraf. 511 U.S. at 275. 
282. 114 S.Ct. 1483 (independently assess
ing reasonable reliance and fair notice); 

United States v. Velasco-Medina, 305 F.3d 
839 .. 849.,56 (9th. Cir.2002) (independently 
assessing fair notice and settled expecta
tions). Reasonable reliance may itself be 
based upon a quid pro quo, as in St. Cvr, 533 
U.S. at 320-25. 121 S.Ct. 2271 or merely on 
assurances as to the current status of the law, 
see, e.g., Hughes Aircraft 520 U.S. at 951-
52. 117 S.Ct. 1871. 

Ull c. Application of retroactivity principles to Sub
title B: Subtitle B, as portrayed by the government, 
attached a *911 new disability to the previous actions 
of Immigrant Investors who entered into limited part
nerships after their initial formation by establishing a 
deadline for them to file a form initiating administra
tive review of their case or lose all right to seek re
lief. It also imposed a new exhaustion requirement on 
eligible aliens whose ·1-829 petitions were rejected for 
any reason. These actions eliminated what we con
clude below is the right of an Immigrant Investor 
whose 1-829 petition had been rejected due to appll
cation of the precedent decisions to appeal that deci
sion to district court. This retroactive application of 
Subtitle B was imposed in violation of the right to 
fair notice. 

The government knew precisely which individuals 
had had their I-829 petitions rejected based on the 
rules from the precedent decisions; it had done the 
rejectip.g. It also had, at the least, relatively current 
information about how to contact them And yet, be
yond publication of the potentially life-altering one
sentence deadline within a massive appropriations 
bill, the government indicated at oral hearing that it 
took no steps to notify these individuals that they ha.d 
no more than sixty days to preserve any possibility of 
judicial review of their case. The government may 
not take away such rights without fair notice. We do 
not explore whether providing a longer amount of 
time, or announcing the new policy more promi~ 

nently, or individually notifying those to be affected~ 
since the government had that information readily at 
hand-would have been necessary or sufficient to con~ 
stitute fair notice. But taking the right of judicial re~ -
view away from perhaps unrepresented individuals 

. by imposing such a precipitous deadline is a prohib
ited retroactive application oflaw. 

We therefore construe Subti,tle B no~ to impose an 
additional exhaustion requirement on those whose 1-
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829 petitions had been rejected before the statute's 
effective date, but who did not flle to reopen their 
cases by the January 1, 2003 deadline. On remand, 
the district court must consider certifying classes 
without respect to whether prospective class mem
bers have or have not availed themselves of the op
portunity for relief under Subtitle B. FN

9 

FN9. The government argues that the mo
tion for class certification was untimely un
der local circuit rules. But the motion was 
not denied for this reason, and the court 
never suggested that it would be; the stated 
reason for dismissal was mootness. In any 
event, Plaintiffs had flied a motion to 
enlarge the time for filing, which the district 
court never ruled upon due to its mootness 
ruling. 

B. Ripeness of clqims of Appellants other than 
Chiang 

[12][13][14J[l5J Ripeness is a question of law re
viewed de novo. Daniel v. County ofSanta Barbara. 
288 FJd 375. 380 (9th Cir.2002). It turns on the con
stitutional consideration of "whether the plaintiffs 
face a realistic danger of sustaining a direct injury'' 
from the challenged act, City of Auburn v. Owest 
Com .. 260 FJd 1160. 1171 (9th Cir.2001) (internal 
quotation marks omitted), and on the prudential con
siderations of whether the issue is fit for decision and 
whether parties will suffer hardship if the court de
clines to consider it. /d. at 1172-73. This court "does 
not require Damocles's sword to fall before we rec
ognize the realistic danger of sustaining a direct in
jury." /d. at 1171. Here, the INS has already failed to 
act upon Plaintiffs' 1-829 petitions within the 90-day 
period required by statute. 8 C.F.R. § 216.6(c)(l). It 
is undisputed that Appellants' 1-829 petitions will be 
rejected if the standards of the precedent decisions 
are applied to them 

*922 IlQl As the district court noted, ordinarily under 
Reno v. Catholic Social Services, Inc .. 509 U.S. 43. 
113 S.Ct. 2485. 125 L.Ed.2d 38 (1993) a formal de
nial of an alien's application on the disputed grounds 
is required, but if denial is certain review will not be 
barred based on ripeness./d. at 69-71. 113 S.Ct. 2485 
(O'Connor concurring). In Freedom to Travel Cam
paign v. Newcomb. 82 FJd 1431. 1436 (9th 
Cir.1996), this court expressly adopted the "firm pre-

diction" rule from Justice O'Connor's Catholic Social 
Services concurrence, which eliminates the need to 
await an fuevitable application of a regulation to a 
plaintiff before determining a claim to be justiciable. 

Prudential considerations also favor review. The' is
sues remaining are legal and do not require further 
factual development. The uncertain state of the law is 
sufficient hardship to prompt judicial review, see 
Thomas v. Union Carbide Agric. Prods. Co .. 473 
U.S. 568. 581. 105 S.Ct. .3325. 87. L.Ed.2d 409 
( 1985), but Appellants' businesses are also suffering 
from lack of clarity about thefr prospects. Delay in
jures Appellants' hopes for obtaining permanent resi
dence status, and if their position is indeed futile, 
they would best abandon their present course and 
start again. Nothing is gained from postponement, 
either from the aliens' or the government's perspec
tive. Accordingly, the district court erred when it 
dismissed the claims of the Appellants other than 
Chiang as not ripe for review. Ripeness is not a bar to 
this ~ction, and the district court must consider the 
merits of class certification. 

C. Subject matter jurisdiction to review denial of 
Chiang's 1-826 petition 

Il1l The government argues that EB-5 sets forth an 
administrative process requiring that appeals of the 
rejection of 1-829 petitions take place solely through 
removal hearings, and thus that the district court had 
no jurisdiction to hear Chiang's claim. This raises the 
questions of whether the AP A requires that these 
administrative review procedures be exhausted before 
an appeal is brought to the distriCt court, and whether 
the administrative review process offered by the INS 
is adequate. Subject matter jurisdiction is a question 
of law reviewed de novo. Delta Savings Bank v. · 
United States, 265 FJd 1017, 1024 (9th Cfr.2001). 

1. Must administrative review be exhausted? 

[18][191 The district court properly asserted jurisdic
tion to review the denial of Chiang's 1-829 petition 
because 8 U.S.C. § 1186b (INA § 216A) does not 
state that review of such a denial must occur exclu
sively in removal proceedings. Absent language fore
closing immediate judicial review, a district court's 
subject matter jurisdiction is unaffected by the avail
ability of non-mandatory administrative procedures. 
See, e.g., Darby v. Cisneros. 509 U.S~ 137. 154. 113 
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S.Ct. 2539. 125 L.Ed.2d 113 (1993) ("[W]here the 
AP A applies, an appeal to 'superior agency authority' 
is a prerequisite to judicial review only when ex
pressly required by statute or when an· agency rule 
requires appeal before review and the administ::ritive 
action is made inoperative pending that review.") 
(emphasis in original). The government reads the 
language of 8 U.S.C. § 1186b(c)(3)(D}-"[A]ny alien 
whose permanent residence status is terminated under 
subparagraph (C) may request a review ... in a pro
ceeding to remove the alien" -as establishing an ex
clusive review process. However, while this language 
permits an alien to elect initial administrative review, 
it does not expressly mandate that course. 

*923 Given the courts' deference to agency interpre
tation of their governing statutes, however, see 
Chevron US.A .. Inc. v. Natural Resources Defense 
Council. 467 U.S. 837. 842-45. 104 S.Ct. 2778. 81 
L.Ed.2d 694 0984), we do not end our analysis here. 
If the INS's interpretation of§ 1186b(c)(3)(D) were 
to be accepted, administrative review would still be 
required only if that review provides an adequate 
remedy. See Bowen v. Massachusetts .. 487 U.S. 879. 
901. 108 S.Ct. 2722. 101 L.Ed.2d 749 (1988) (find
ing that a statute providing for administrative review 
does not bar relief, since the "doubtful and limited 
relief available ... is not an adequate substitute for 
review in the District Court.") We therefore consider 
the adequacy of the administrative review. 

2. Is administra.tive review adequate? 

[201 In Winterberger v. General Teamsters Auto 
Truck Drivers & Helpers. 558 F.2d 923 (9th 
Cir.l977), we stated: 

Ordinarily, a court possesses jurisdiction to review 
an ... administrative-like proceeding whether or not 
the aggrieved party has exhausted administrative 
remedies. But as a matter of sound policy, courts 
usually decline to intercede and in most instances 
act Within their discretion in doing so. However, 
there are occasions when a court is obliged to exer
cise its jurisdiction and is guilty of an abuse of dis
cretion if it does not, the most familiar examples 
perhaps being when resort to the administrative 
route is futile or the remedy inadequate. 

!d. at 925 (citations omitted). In assessing whether 
this court has jurisdiction, "the Administrative Proce-

dure Act's generous [judicial] review provisions must 
b~ given a hospi~ble interpretation." Abbott Labora
tories v. Gardner. 387 U.S. 136. 140-141. 87 S.Ct. 
1507. 18 L.Ed.2d 681 (1967) (internal quotation 
marks omitted). The Supreme Court has repeatedly 
upheld an aggrieved party's prompt access to the dis
trict court when it provides greater redress and 
broader opportunity to develop a claim than is avail
able in a more limited statutory scheme. See, e.g., 
Bowen. 487 U.S . .at 904 . .108 S.Ct. 2722: McNary v. 
Haitian Refugee Ctr .. Inc .. 498 U.S. 479.496-97. 111 
S.Ct. 888. 112 L.Ed.2d. 1005 (1991); Bowen v. 
Michigan Acad. o(Family Physicians. 476 U.S. 667, 
6JO. 106 S.Ct. 2133. 90 L.Ed.2d 623 0986). 

Here Appellants' access to removal proceedings is an 
inadequate substitute for prompt access to judicial 
review. The denial of an 1-829 petition is a final and 
non-appealable agency action, see 5 U.S.C. §. 704, 
with immediate concrete injuries. Upon termination 
of LPR status, aliens must surrender thefr "Permanent 
Resident Cards" upon request and cannot lawfully 
work in the country without special documentation 
that can be revoked at any time; 8 C.F.R. § 

216.6(d)(2). The clock begins to run on their period 
of ''unlawful presence" in the country, which can lead 
to their exclusion from the country for up to ten 
years. 8 U.S.C. § 1182(a)(9)(B). Furthermore, be
cause the INS need not commence removal proceed
ings immediately, conditioning aliens' access to an 
Article ill court on their first having undergone re
moval proceedings would leave them in limbo in the 
interim. Should they lose an appea~. final orders of 
removal carry an additional ten-year bar to seeking 
readmission to the United States. lfL_j_ 
1182(a)(9)(A)(ii). 

Removal proceedings are not designed to develop an 
adequate record for judicial review of the issues at 
stake for these appellants, but rather to test the verac
ity of the petition, which is not what is at issue in this 
case. See id. § 1186b(c)(3)(D) ("[T]he burden of 
proof shall be on the *924 Attorney General to estab
lish ... that the facts and information ... alleged in the 
petition are not true with respect to the qualifying 
commercial enterprise.") 

The immigration judge in removal proceedings can
not hear the sorts of claims at issue here, which in

. elude whether equitable relief is available, whether 
AP A notice and comment was required before prom-
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ulgating new rules, and whether constitutional claims 
challenging the rule of law applied in their case. Such 
claims lie outside the scope and jurisdiction of the 
immigration judges and the BIA. For example, the 
BIA has held that even though district courts may 
apply the doctrine of equitable estoppel against the 
INS-relief requested in this case-administrative 
judges may not Matter o(Hemandez-Puente. 20 I. & 
N. Dec. 335. 338-39. 1991 WL 353520 fBIA 1991). 
The BIA has likewise disclaimed authority to adjudi
cate AP A claims, also at issue in this case. See 
Matter of Hector Ponce De Leon-Ruiz. 21 I. & N. 
Dec. 154. 165. 1996 WL 23408 (BIA 1996) ("[The 
BIA does not] assess[ ] regulatory compliance with 
the APA, ... [and should make no] observations in 
this area where we lack expertise. We ourselves are 
exclusively a creature of the Attorney General's regu
lations, and we have properly left it to the courts to 
resolve questions of APA compliance."). Finally, the 
BIA has also disclaimed authority to consider consti
tutional claims in removal hearings. See Matter of 
Cenatice. 161. & N. Dec. 162. 166. 1977 WL 39241 
(BIA 1977) ("[I]t is not within the province of this 
Board tO pass upon the constitutionality of the stat
utes it administers, but rather is solely within the 
power and capacity of the United States courts to 
declare them unconstitutional."). As a result, removal 
hearings would not establish a record on the critical 
issues; statutory appeal would be to our court. 

The limitation on the scope of removal proceedings is 
particularly problematic because we would be limited 
to this inadequate record by 8 U.S.C. § 
1252(b)(4)(A): "With respect to review of an order of 
removal ... the court of appeals shall decide the peti
tion only on the administrative record on which the 
order of removal is based." Furthermore, 8 U.S.C. § 

1252(b)(4)(B) mandates that "administrative findings 
of fact are conclusive unless any reasonable adjudica
tor would be compelled to conclude to the contrary." 
Cases requiring factual development beyond the 
scope of removal proceedings are generally chan
neled to the district court, which will afford more full 
appellate review. See, e.g., Mohammadi-Motlagh v. 
INS. 727 F.2d 1450. 1452-53 (9th Cir.l984) ("The 
BIA lacked authority to hear and detennine these 
factual issues and did not do so. We are therefore 
without jurisdiction to consider these claims. They 
must be raised in the first instance in the district 
court."). Given the above, we hold that even if the 
AP A did require that administrative remedies be ex
hausted before recourse to Article III courts, removal 

proceedings are not adequate for this p~ose. 

3. Ripeness of Chiang's claim. 

The government argues that Chiang's claim is not yet 
ripe for adjudication, because he has not yet been 
subjected to the removal process, and urges that this 
court. wait to rule on this issue until he appeals from a 
removal order. For reasons expressed in our previous 
discussion of ripeness, and because we find the re
moval process inadequate to the task at hand, we hold 
that Chiang's appeal was ripe for adjudication, and 
that the district court properly exercised jurisdiction 
over it. 

D.Improper Retroactive Effect 

The district court dismissed Chiang's claims that the 
precedent decisions violated*925 AP A notice and 
comment rulem.aking provisioll$ and were barred by 
estoppel, but it refused to dismiss Chiang's claim that 
the precedent decisions were improperly retroactive. 
The district court. remanded Chiang's 1-829 petition to 
the INS to apply factors presented in Montgomery 
Ward & Co. v. FTC. 691 F.2d 1322 (9th Cir.l982) 
for determining the propriety of retroactively apply
ing the precedent decisions. 

1. Jurisdiction. 

llll Appellants assert that this court lacks jurisdic
tion to consider the government's counterclaim be
cause the district court's remand to the INS for a ret
roactivity analysis is not a final and appealable order, 
but interlocutory. We construe the remand as a deci
sion to require exhaustion of administrative remedies. 
''The basic purpose of the exhaustion doctrine is to 
allow an administrative agency to perform functions 
within its special competence-to make a factual re
cord, to apply its expertise, and to correct its own 
errors so as to moot judicial controversies." Parisi v. 
Davidson. 405 U.S. 34. 37. 92 S.Ct. 815. 31 L.Ed.2d 
17 (1972). Since record development is unnecessary 
and the INS has no special expertise to do the retro
activity analysis, we interpret the remand to be an · 
offer to the agency to correct its error: We review for 
abuse of discretion the decision of the court to require 
exhaustion. See Pension Benefit Guar. Com. v. 
Carter & Tillery Enters .. 133 F.3d 1183. 1187 (9th 
Cir.1998). 
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The Supreme Court instructs that final order jurisdic
tion is to be given a ''practical rather than a technical 
construction," Gillespie v. U.S. Steel Corp .. 379 U.S. 
148. 152. 85 S.Ct. 308. 13 L.Ed.2d 199 (1964). One 
justification for hearing interlocutory appeals is to 
avoid a "totally wasted proceeding below." Stone v. 
Heckler. 722 F.2d 464. 467 (9th Cir.l983). Here, the 
INS contends that it has no authority to apply the 
Montgomery Ward factors outside of a removal pro
ceeding, and no such proceeding has come before it. 

[221 We are persuaded by the government's argument 
that, given the INS's stance, a remand to that agency 
now would simply waste judicial resources. The INS 
holds fast to its position that it cannot conduct such 
an analysis outside of a removal proceeding, and 
there is no need to force it to do so. See Young v. 
Reno. 114 F.3d 879. 881-82 (9th Cir.l997) (noting 
exception to exhaustion requirement where recourse 
within the agency is futile); Winterberger. 558 ·F.2d 
at 925. "An abuse of discretion occurs if the court 
applies the correct law to facts which are not clearly 
erroneous but rules in an irrational manner." United 
States v. Sherburne. 249 FJd 1121. 1125-26. (9th 
Cir.2001) (internal quotation marks omitted). While 
the district judge was ~dmirably solicitous of the. INS 
in offering it the opportunity to conduct a retroactiv
ity analysis in the first instance, wasting judicial re
sources by remanding to the INS for it to do what it 
finnly states it may not and will not do is irrational, 
even if well-motivated. The district court was itself 
fully capable of doing what it asked the INS to do 
against its will.· The remand was thus an abuse of j 

discretion. We acceptjlirisdiction over the interlocu
tory appeal to decide the retroactivity claim. 

· 2. Reaching the retroactivity analysis 

In refusing to dismiss ApPellants' claim on the plead
ings, the district court stated: 

[I]n denying Plaintiff Chiang's 1-829 petition, the 
INS relied largely on· principles announced in the 
Precedent Decisions. In effect, having already ap
proved Plaintiff Chiang's inv~stment *926 program 
by virtue of its approval of his 1-526 petition, the 
INS effectively changed the rules of the game by 
judging Plaintiff Chiang's 1-829 petition wider the 
Precedent Decisions even though Plaintiff Chiang 
had not altered ~s previously approved investment 

program, and had not acted in a way which would 
otherwise justify denial of the 1-829, but for the 
Precedent Decisions. 

The district court's findings of fact are not clearly 
erroneous. We agree with its consequent analysis. 
The government raises three arguments as to why a 
retroactivity analysis is ~ppropriate, each of which 
is unavailing. 

a. Retroactive application is not a "hardship facp 
tor". While the government continues to argue that 
retroactivity is a ''hardship factot'' that has no place 

· in analysis of 1-829 petitions, the district court cor,. 
rectly noted that Montgomery Ward did not involve 
applying hardship factors, but "a wholly different 
analysis ... th;it e~es degree of burden on the 
parties." A finding of impermissible retroactivity 
would not waive compliance with the new EB-5 re
quirements as a matter of beneficence due to hard
ship, but wowd refuse to impose the new require
ments because Appellants had the legal right to have 
tQeir petitions "grandfathered" under the previous 
standards. 

b. A finding of retroactive application is not forep 
closed by prior case law. We reject the government's 
contention that the question of improper retroactive 
application of the precedent decisions against Appel
lants was resolved in R.L. Investment Limited Part
ners v. INS. 273 F.3d 874 (9th Cir.2001) ("RLILP ") 
(adopting in full the district court's decision in R.L. 
Investment Limited Partners v. INS. 86 F.SuPP.2d 
1014 <D.Haw .. 2000)). llilQ The RLILP plaintiffs 
were not situated· similarly to Appellants in the in~ 
stant case: as their 1~526 petitions had not been ap
proved, they had no reliance interest comparable to 
that of Appellants. They challenged the prospective 
application of the precedent decisions to their new 
unapproved 1-526 applications, on the basis that the 
INS had violated the AP A in changing what they 
contended was its longstanding policy of allowing 
redemption agreements and related provisions. By 
contrast, because Appellants' own 1-526 petitions had 
been approved, and they had acted relying on that 
approval, a differen~ mix of considerations guide the 
appropriate analysis. Furthennore, RL!LP's holding 
that the precedent decisions did not "effect a .change 
in existing law" applied only to 8 C.F.R. § 204.6, 
which governs review of 1-526 petitions. The ques
tion we face is whether applyil;lg the precedent deci-
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sions to 1-829 petitions effects a change in 8 C.F.R. § 

216.6, which governs review of 1-829 petitions. This 
question is analytically distinct from that before the 
RLILP court. Bill 

FNlO. The opinion of our court came down 
after the district court opinion in this case. 
Because the argtrment that the INS's rules 
were retroactive had not been raised before 
the district court, the appellate panel rejected 
it as defaulted without reaching the merits. 
RLILP. 273 FJd.at 874~75. 

FNll. It is also ilnmaterial that, as the gov
ernment argues, ''the final result of an adju
dicatory proceeding will [always] have a ret
roactive effect on the positions of parties to 
that proceeding," because Appellants were 
not parties to the precedent decisions. How
. ever, the fact that Appellants were not par
ties to the precedent decisions does r;tot ob
viate . the need for a retroactivity analysis; 
rules generated through adjudications are 
not exempt from such analysis. 

[231 c:. 1-82.? applications need not receive ab initio 
review. The crux of the government's position is that 
the Montgomery*917 Ward retroactivity concerns do 
not apply to EB-5 applications, because EB-5 re
quires a "fresh demonstration of compliance with 
statutory standards at the 1-829 stage." However, if 1-
526 approval is decoupled from 1-829 approval, then 
petitioners whose 1-526 petitions had been approved 
would have no reasonable reliance that the rules set 
out in 8 C.F.R. § 216.6 would not change in mid
stream If, on the other hand, approval of the 1-526 
petition was an official provisional approval of the 
petitioner's plan, contingent on its effectuation, then a 
retroactivity analysis is required. 

The EB-5 statute requires that each 1-829 petition 
"shall contain facts and information demonstrating 
that-(A) a commercial enterprise was established by 
the alien; (B) the alien invested or was actively in the 
process of investing the requisite capital; and (C) the 
alien sustained [these actions] throughout the period 
of the alien's residence in the United States." 8 U.S.C. 
§ 1 186b(d)(l). In 8 C.F.R. § 216.6(d), examples of 
the appropriate documentation include tax returns, to 
show that the enterprise was in fact established; an 
audited financial statement, to show that the alien had 

actually invested; and bank statements, invoices, re-
. ceipts, contracts, business licenses, and payroll re

cords to show that the petitioner had sustained the 
actions throughout the two year conditional residence 
period. This is in marked contrast to the documenta
tion requirements of 8 C.F.R. § 204.6(i>, governing 
approval of the I-526 petition. We will not review the 
several pages of requirements listed .in this subsec
tion; suffice it to say that they require a much more 
comprehensive documentation of the petitioner's 
plans and resources. 

The language of8 U.S.C. § 1186b(d)(l) and the con
trast between the documentation requirements of the 
regulations at each stage of the approval process 
strongly support the view that 1-829 approval is a 
procedure intended to confirm that the petitioner ful
fllled the plan set out in the 1-526 petition. The gov
ernment's contention that 1-829 approval proceeds ab 
initio-and that 1-526 approval therefore may not be 
relied upon as setting forth a plan that, if followed, 
will lead to 1-829 approval-is not sustainable. The 
government argues that 1-526 approval neither guar
antees nor predicts 1-829 approval, but .the latter is 
clearly untrue. 1-526 approval does not guarantee 1-
829 approval-the petitioner might not successfully 
"sustain the actions ... throughout the period of ... 
residence" -but. it certainiy predicts it. No one obtains 
1-829 approval without prior 1-526 approval. The 
governrilent provides no reason to believe that the 
combination of 1-526 approval, successful execution 
ofthe approved plan, and absence of material misrep
resentation in the 1-526 petition-all characteristics 
that Appellants claim apply to them-was not an ex
cellent predictor of 1-829 approval up until the prece
dent decisions appeared. 

We conclude that Appellants reasonably relied on the 
application of 8 C.F.R. § 216.6 extant when their I-
52~ petitions were approved. We conclude that the 
INS's refashioning of 8 C.F.R. § 216.6 into an inde
pendent ab initio assessment of Appellants' satisfac
tion of the EB-5 program standards raises .serious 
retroactivity concerns. 

[24] d. Initial retroactivity analysis may be con
ducted by this court. For the above reasons, we af
firm the district court's refusal to dismiss the retroac~ 
tivity claim. We further conclude that the record is 
already sufficiently developed to allow us to under
take the retroactivity analysis. The parties briefed the 
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issue of retroactivity and application of the Mont
gomery Ward factors and argued the issue*928 be
fore the district court "Although we ordinarily do not 
consider an issue not passed upon below, the decision 
to resolve a question for the first time on appeal is 
one left primarily to the discretion of the courts of 
appeals .... It is sometimes appropriate for an appellate 
court to pass on issues of law that the trial court did 
not consider.;' Citv ofAuburn. 260 F.3d at 1173 (cita
tions and internal quotation marks omitted). Applica
tion of the Montgomery Ward factors is now purely a 
matter of applying the law. We are as well situated as 
the district court to perform this retroactivity analy
sis. We elect to do so. 

3 .• Meri!s of the retroactivity claim 

[251 In Montgomery Ward, this court adopted the 
five-factor analytical framework set forth :fu Retail. 
Wholesale and Department Store Union v. NLRB; 
466 F.2d 380. 390-93 (D.C.Cir.1972). This test bal
ances a regulated party's interest in being able to rely 
on the terms of a rule as it is written against an 
agency's interest in retroactive application of an adju
dicatory decision: 

Among the considerations that enter into a resolu
tion of the problem are (1) whether the particular 
case is one of first impression, (2) whether the new 
rule rep~eseots an abrupt departure from well estab
lished practice or merely attempts to fill a void in 
an unsettled area of law, (3) the extent to which the 
party against whom the new rule is applied relied 
on the former rule, (4) the degree of the burden 
which a retroactive order imposes on a party, and 
( 5) the statutory interest in applying a new rule de-

. spite the reliance of a party on the old standard. 

Montgomery Ward & Co .. v. FTC. 691 F.2d 1322. 
1333 (9th Cir.l982). 

. [261 The present case is one of first impression, 
which weighs in the government's favor. But the next -
two factors weigh heavily in Appellants' favor. The 
INS's history of approving 1-829 petitions without 
respect to the presence of redemption agreements and 
related provisions was a well established practice. 
The approval of Appellants' own 1-526 petitions con
taining such provisions shows that this practice con
tinued at least until shortly before the publication of 
the precedent decisions; the rules introduced in those 

decisions were an abrupt departure. AppellantS also 
relied on their understanding that their business and 
investment plans conformed to the requirements of 
EB-5. They sold businesses, uprooted from their 
homelands, and moved to the U.S. They had assur
ance that the redemption agreements and related pro
visions in their business plans would not obstruct 
their applications for permanent residency. 

We now turn to balancing the burdens on the parties. 
The new regulations impose a substantial burden 
upon Appellants. Appellants are given a choice: ei
ther they invest or commit to reinvest large sums of 
money immediately, or they and their dependents 
must leave the United States. The latter course woUld 
mean starting the process of applying to the EB-5 
program over again, with uncertain results, or possi
bly subject to bar on re-entry given their deemed 
unlawful presence in the United States. Either alter
native involves substan.tial sacrifice. 

The government argues that Appellants have suffered 
no burden, since they can ask for their money back 
from the limited partnerships .in which they invested. 
But the burden at issue is not merely whether Appel
lants can now recoup their investments if they . have 
not already done so. It also involves whether the time 
and expense put into their good faith efforts to *929 
obtain LPR status will have been squandered. The 
government also argues that to the extent that Appel-

, lants severed .ties to their home countries, they did so 
at their own risk and not on the basis of any assur
ances from the INS. This argument misses the point 
in an instructive way. Appellants sought no guarantee 
of success, but a contingent promise that, if they held 
up their end of the bargain by fulfilling the terms of 
their approved 1-526 petitions, they would obtain the 
LPR status promised by the EB-5 program This was 
not unreasonable. 

Against the burdens on Appellants weighs the factor 
of the INS's statutory interest in applying the new 
rule to these Appellants and those similarly situated. 
That interest is iosufficiently substantial to outweigh 

· the other factors. We do not fault the INS for deter
mining that its earlier approvals of 1-526 petitions 
interpreted the EB-5 program in ways that arguably 
contravened Congressional intent. It then closed what 
it considered to be a set ofloopholes. We will assume 
arguendo that its initial policy was mistaken and its 
remedial efforts justified. 
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The consequences of the INS's mistake are not over'" 
whel.m.ib.g. If a class action is certified, approximately 
250 I:m:m:lgrant Investors and perhaps 350 more of 
their dependents may be granted permanent resi
dency. The government has never argued that this 
class of Immigrant Investors did not act in good faith, 
nor that the efforts they undertook to avail them• 
selves of the EB-5 program were negligible .. From 
AppellantS' perspective, the INS's approving and re
ceiving the benefits of their investments, only to re
nege on the promise of LPR status once those bene
fits were garnered, must seem very unfair. It is hard 
to imagine how the INS has a compelling statutory 
interest in such an outcome; Congress has not re• 
pealed the EB-5 program; it still intends for it to con
tinue. The reputation and integrity of the EB-5 pro
gram is ill~served by the proposition that. INS ap
proval of an 1-526 petition as satisfying EB-5's re
quirements cannot be relied upon. 

On balance, after applying the Montgomery Ward 
factors, we conclude that the application of the .INS's 
ir).tended change in the function of 1-829 review is 
impermissibly retroactive as applied to Appellants. 

4. Implications of the retroactivity analysis 

illtixru!.tely, the INS's fundamental argument is simply 
that it is not authorized to cert:i.f:Y that Appellants' 1-
829 petitions satjsf:Y the requirementsofEB~5 in light 
of the precedent decisions. The INS's positi.on that it 
cannot grandfather Appeilants' petitions under its 
previous construction of EB-5 of its own accord is 
understandable. But, the INS certainly can do so pur
suant to a court order requiring that in reviewing the 
I-829 petitions of those whose 1-526 petitions had 
already been approved, it may not .apply the rules 
introduced in the 1998 precedent decisions because 
such action fails the balancing test of Montgomery 
Ward. 

Because we rule that the INS may not apply the rules 
introduced jn the precedent decisions in evaluating 
Appellants' 1-829 petitions, we need not address Ap
pellants' estoppel and AP A notice and comment 
~lain:ts, as they would afford Appellants no additional 
relief even were we to reverse the district court. 

m~ CONCLUSION 

All of Appellants' clain:ts were ripe, none were moot, 
no further exhaustion of the administrative process 
was necessary, and no statute ousted. our jurisdiction. 
We also have jurisdiction over the government's 
counterclaim. 

*930 Retroactive application of the new rules 
adopted by the 1998 precedent decisions to Appel
lants' 1-829 petitions is impermissible. The INS may 
not apply the rules established 'in the 1998 precedent 
decisions in reviewing the 1-829 petitions of those · 
whose 1-526 petitions had been approved before 
those new rules were promulgated. The remaining 
issue in this case is whether one or more plaintiffs' 
classes should be certified; we remand back to the 
district court for that determination. This panel will 
retain jurisdiction over all future appeals deriving 
from these claims. Costs are taxed against the Ui"rited 
States. The decision of the district court is 

AFFiRMED IN PART, REVERSED IN PART, 
VACATED IN PART, AND REMANDED WITH 
INSTRUCTIONS. 

C.A.9 {Cal.),2003. 
Cha:ng v. U.S. 
327 F.3d 911, 03 Cal. Daily Op. Serv . .3600, 2003 

. Dally Journal D.A.R. 4671 
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c 
l:Jnited States Court of Appeals, 

Ninth Circuit. 
Wen-Wan CHANG; TSung-Ming Chang; Chiao-Ying 

Chang; Yi Yuan Chiang; Hsien-Ming Hsieh; Shu
Chuan Hsieh; Pei-Chen Hsieh; Sung Duck Kong; 
Hye Ra Kong; Hyun Jung Kong; Min Suk Kong; 

Yei~Chien Lai; Yu Kuei Lai; Yen Chih Lai; Chen Ju 
Lai; Yoon Sik Lee; Jong Hee Lee; Eung Jun Lee; 

Sang Eun Lee; Eung Sang Lee; Cheng-Hsiung She; 
Hui Wen She; Tzu MingShe; Alabama Almark, LP; 
Alabama Bailey LP; Alabama Coosa LP; Alabama 

Dallas LP; Alabama Denim LP; Alabama Millry LP; 
Alabama Pro Sports LP; Alabama Rive Run LP; C & 
W Hotel LP; Delaware Milford LP; Georgia Almark 

LP; Louisiana La_sevilla LP; Mississippi Bass LP; 
Mississippi 1\fagee LP; Mississippi MCT LP; Missis

sippi Neely LP, Maryland Limited Partnerships; 
Mississippi Tees LP, a Mississippi Limited 

Partnership; National Steak Restaurants LP; North 
Carolina K-Barb LP; North Carolina Russell

Harvelle Hosiery LP; Pennsylvania Loungewear LP; 
Recap Fund I LP; Recap Fund V LP; RPC Fund I LP; 

South Carolina Manufacturing LP; Tennessee 
L.afayette LP; WTC Fund I LP; United States Export 
Fund I LP, Maryland Limited P¥tnerships, Plaintiffs

Appellants, 
UNITED STATES of America, Defendant-Appellee. 
Wen-Wan Chang; Tsung-Ming Chang; Chiao-Ying 
Chang; Yi Yuan Chiang; Hsien-Ming Hsieh; Shu
Chuan Hsieh; Pei-Chen Hsieh; Sung Duck Kong; 
Hye Ra Kong; Hyun Jung Kong; Min SukKong; 

Yei-Chien Lai; Yu Kuei Lai; Yen Chih Lai; Chen Ju 
Lai; Yoon Sik Lee; Jong Hee Lee; Eung Jun Lee; 

Sang Eun Lee; Eung Sang Lee; Cheng-Hsiung She; 
Hui Wen She; Tzu Ming She; Alabama Almark, LP; 
Alabama Bailey LP; Alapama Coosa LP; Alabama 

Dallas LP; Alabama Denim LP; Alabama Millry LP; 
Alabama Pro Sports LP; Alabama Rive Run LP; C & 
W Hotel LP; Delaware Milford LP; Georgia Almark 

LP; Louisiima Lasevilla LP; Mississippi Bass LP; 
Mississippi Magee LP; Mis~issippi MCT LP; Missis
sippi Neely LP, Maryland Limited Partnerships; Mis
sissippi Tees LP, a Mississippi Limited Partnership; 
National Steak Restaurants LP; North Carolina K
Barb LP; North Carolina Russell-Harvelle Hosiery 

LP; Pennsylvania Loungewear LP; Recap Fund I LP; 

Recap Fund V L; RPC Fund I LP; South Carolina 
Manufacturing LP; Tennessee Lafayette LP; WTC 
Fund I LP; United States Export Fund I LP, Mary-

land Limited Partnerships, Plaintiffs-Appellees, 
v. 

Unite~ States of America, Defendant-Appellant. 
Nos. 01-56266, 01-56379. 

Argued and Submitted Feb. 10, 2003. 
. Filed April29, 2003. 

lnnnigrant Investors, who had applied to become 
lawful permanent residents (LPRs) under EB-5 pro
gram, sued United States, alleging that lnnnigration 
and Naturalization Service (INS) improperly applied 
its current interpretation ofEB-5 retroactively to their 
applications. The United States District Court for the 
Central District of California, George H. King. J., 
dismissed as,unripe claims of all except one Investor, 
and denied United States' motion for judgment on 
pleadings as to such Investor's retroactivity claims. 
Investors and United States appealed. The CoUrt of 
Appeals, Bettv B. Fletcher, Circuit Judge, held that: 
(1) Investors' claims were not rendered moot by 
amendments to Immigration and Nationality Act 
(INA) providing relaxed standards for approval of 
thefr petitions; (2) amendments did not impose addi
tional exhaustion requirements on Investors; (3) fact 
that United States had not yet denied Investors' 1-829 
petitions did not render. their claims unripe; (4) Dis
trict Court had jurisdiction to consider denial of Jn.,. 
vestot's 1-829 petition; (5) Court of Appeals would 
accept jurisdiction over interlocutory appeal to decide 
retroactivity claim; and ( 6) new rules were impermis
sibly retroactive as applied to Investors whose 1-526 
petitions had been approved before new rules wete 
promulgated. 

Affrrmed in part, reversed in part, vacated in part, 
and remanded-with instructions. 
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170BVIIHKl Scope, Standards, and Extent 
170BVIII(K) 1 In General 

170Bk776 k.. Trial De Novo. Most 
Cited Cases 
Mootness is a question oflaw reviewed de novo. 

ill Fed.eral Courts 170B ~12.1 

170B Federal Courts 
170BI Jurisdiction and Powers in General · 

170BI(A) In General 
170Bk12 Case or Controversy Requirement 

. ~ 70Bk12.1 k. In General. Most Cited 
Cases 
A case properly brought in the first instance is ren
dered moot when interim relief or events have com• 
pletely and irrevocably eradicated the effects of the 
alleged violation. 

ill Federal Courts 170B ~12.1 

170B Federal Courts 
i ?OBI Jurisdiction and Powers in General 

170BI(A) In General 
l70Bk12 Case or Controversy Requirement 

170Bk 12.1 k. In General. Most Cited 
Cases 
The party asserting mootness carries a heavy burden 
of establishing that no effective relief remains for the 
court to provide. 

HI Aliens, Immigration, agd Citizenship .24 
~07 

24 Aliens, Immigration, and Citizenship 
24rV Admission and Visas in General 

24IV(F) Visa Proceedings 
24k207 k. Judicial Review and Interven

tion. Most Cited Cases 
(Form~rly 24k51.5) 

lwmigrant investors' clilim against United States, 
challenging Immigration and Naturalization Service's 
(INS) handling of their applications for lawful per
manent resident (LPR) status, were not · rendered 
moot by amendments to Immigration and Nationality 
Act (INA) providing relaxed standards for approval 
of their 1-829 petitions, inasmuch as their petitions 
still stood to be rejected if they were not in compli
ance with respect to re4emption agreements. Immi-

. gration and Nationality A~t, §§ 203(b)(5), 216A, as 

amended, 8 U.S.C.A. §§ 1 't53(b)(5), l186b. 

ID Federal Courts 170B €;::::::>776 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVIII(K) 1 In General 

170Bk776 k. Trial De Novo. Mo~t 
Cited Cases 
Wheth~r a~trative remedies must be exhausted 
is a questjon ~flaw reviewed de novo. 

W Statutes 361 ~78.5 

361 Statutes 
361VI Cons~ction and Operation 

361 VI(D) Retroactivity 

Cases 

361k278.4 Prospective Construction 
36lk278.5 k. In General. Most Cited 

(Formerly 36lk263) 
Retroactive application of statutes is disfavored in the 
abs~i:J.ce of cleilr contrary Congressional fu.tent. 

I1l Statutes 361 €:=>278.2 

361 Statutes 
361VI Coi:J.struction and Operation 

361 VJ(D) Retroactivity 
36lk.2'78.2.k. Nature and Scope. Most C~ted 

Cases 
(Formerly 92k188) 

Whether a statute has a retroactive effect is a fairly 
·straightforward question: it is retroactive if it alters 
the legal consequences of acts completed before its 
effective date .. 

00 Statutes 361 ~78.9 

361 Statutes 
361 VI Construction and Operation 

361 VJ(D) Retroactivity 
36lk278.9 k. Statutes Affecting Vested 

Rights. Most Cited Cases 
(Formerly 92k188) 

Statutes 361 ~78.10 
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361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.1 0 k. Statutes Imposing Liabiii

ties, Penalti~s, Duties, Obligations, or Disabilities. 
Most Cited Cases 

(Formerly 9lk188) 
A statute has retroactive effect when it takes away or 
impairs vested rights acquired under existing laws, or 
creates a new obligation, imposes a new duty, or at~ 
taches a new disability, in respect to transactions or. 
considerations already past. 

121 Statutes 361 ~78.2 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.2 k. Nature and Scope. Most Cited 

Cases 
(Formerly 92kl88) 

A court analyzing a law's retroactive effect is to be 
guided by considerations of reasonable reliance, fair 
notice, and settled expectations. 

.lli!l Statutes 361 €=>278.2 

361 Statutes 
361 VI Construction and Operation 

361 VJ(D) Retroactivity 
361k278.2 k. Nature and Scope. Most Cited 

Cases 
. (Formerly 92k188) 
A court deciding whether a statute is impermissibly 
retroactive must conduct a two-pronged analysis: 
first, the court must ask whether a law imposes new 
negative consequences on past actions, and, second, 
the court must ask whether those consequences are 
imposed without fair notice, or in a manner that un
dermines reasonable reliance or upsets settled expec
tations. 

l!ll Aliens, Immigration, and Citizenship 24 
~161. 

24 Aliens, Immigration, and Citizenship 
24IV Admission and Visas in General 

24IV(A) In General 
24k161 k. Constitutional and Statutory 

Provisions. Most Cited Cases 

(Formerly 24k40) 
Amendments to Immigration and Nationality Act. 
(INA), providing relaxed standards for approval of 
immigrant investors' 1-829 petitions, did not impose 
additional exhaustion requirement on investors whose 
petitions had been rejected before amendments' effec
tive \date, but who did not file to reopen their cases 
within 60 days of amendments' enactment, inasmuch 
as imposing such additional .requirements would be 
impermissible retroactive application of amendments. 
21st Century Department of Justice Appropriations 
Authorization Act, § 2201 et seq., 42 U.S.C.A. § 
3722 note. 

1lll Fede~al Courts 170B ~76 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVIII(Kll In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
Ripeness is a question of law reviewed de novo. 

.1!11 Federal Courts 170B ~12.1 

170B Federal Courts 
170BI Jurisdiction and Powers in General 

l70BI(A) In General 

Cases 

170Bkl2 Case or Controversy Requirement 
170Bk12.1 k. In General. Most Cited 

Ripeness turns on the constitutional consideration of 
whether the plaintiffs face a realistic danger of sus
taining a direct injury from the challenged act, and on 
the prudential considerations of whether the issue is 
fit for decision and whether parties will suffer hard
ship if the court declines to consider it. 

.1!£ Federal Courts 170B €=::>723.1 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVTII<D Dismissal, Withdrawal or Aban
domnent 

170Bk723 Want ofActual Con1;roversy 
170Bk723.1 k. In General. Most Cited 

Cases 
With respect to ripeness, the Court of Appeals does 
not require Damocles's sword to fall before it recog-
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nizes the realistic danger of sustaining a direct injury. 

~ Aliens, Immigration, and Citizenship 24 
€:='392 

24 Aliens, Inunigration, and Citizenship 
24V Denial of Admission and Removal 

24V(G) Judicial Review or Intervention 
24k392 k. Decisions Reviewable. Most 

Cited Cases 
(Formerly 24k54.3(1)) 

Fact that government had not yet denied ilnmi.grant 
investors' 1.:829 petitions did not render their Claims· 
against United States, challenging Immigration and 
Naturaliz~tion Service's (INS) handling of their ap
plications for lawful permanent resident (LPR) status, 
unripe, inasmuch as it was undisputed that petitions 
would be rejected if standards of precedent decisions 
were applied, and investors' businesses were suffer
ing from delay. Inunigration and Nationality Act, §§ 
203(b)(5), 216A, as amended, 8 U.S.C.A. §§ 
1153(b)(5), 1186b; 8 C.E.R. § 216.6(c)(l). 

.L!!l Aliens, Iminigration, and Citizenship 24 
~392 

24 Aliens, Immigration, and Citizenship 
24V Denial of Admission and Removal 

24V<G) Judicial Review or Intervention 
24k392 k. Decisions Reviewable. Most 

Cited Cases · · 
(Formerly .24k54.3(1 )) 

Ordinarily a fortnal denial of i!ll alien's application on 
the disputed grounds is required for the dispute to be 
ripe, but if denial is certain review will not be barred 
based on ripeness. 

l171 Federal Courts 170B <f:;:;:>776 

170B Federal Courts 
l70BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVIII(K) 1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
Subject matter jurisdiction is a question of law re
viewed de novo. 

1.!!l Aliens, Immigration, and Citizenship 24 
~86 

24 Aliens, Inunigratiofl, and Citizenship 
24V Denial of Admi.ssion and Removal 

24V(G) Judicial Review or Intervention 
24k386 k. Exhaustion of Remedies in Gen.,. 

eral. Most Cited Cases 
(Formerly 24k54.3(1)) 

District court had jurisdiction to consider denial. of 
immigrant investor's I.,.829 petition, inasmuch as Im
migration and Nationality Act (INA) did not mandate 
that such appeals be pursued solely through Immigra
tio)l and Naturalization Service's (INS) administrative 
appeals process, and, even if Administrative Proce
dure Act (APA) required exhaustion ofremedies in 
this situation, removal proceedings· were not adequate 
for such purpose . .5 U.S.C.A. § 704; Inunigration and 
Nationality Act, § 216A(c)(3)(D), as amended, _a 
U.S.C.A. § 1186b(c)(3)(D). 

1!21. Administrative Law and Procedure lSA 
€:=>229 

15A Administrative Law and Procedure 
15AIII Judicial Remedies Prior to or Pending. 

Administrative Proceedings 
15Ak229 k. EXhaU:Stion of Administrative 

Remedies. Most Cited Cases 
Absent language foreclosing immediate judicia} re
view, a district court's subject matter jurisdiction is 
unaffected by the availability of non-mandatory ad
ministrative procedures. , 

U!ll Administrative Law and Procedure lSA 
<f:;:;:>651 

15A Administrative Law and Procedure 
15A V Judicial Review of Administ;rative Deci-

sions 
15AV(A) In General 

15Ak651 k. In General. Most Cited Cases 
The generous judiCial review provisions of the Ad
ministrative Procedure Act (APA) must be given a 
hospitable interpretation. 5 U.S.C.A. § 551 et seq. 

1lli Federal Courts 170B ~813 

170B Federal Courts 
170BVIII Courts of Appe~ls 

170BVIII(K) Scope, Standards, and Extent 
170BVIll(K)4 Discretion of Lower Court 

@ 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

619 

Page 620 of 1078

IIUSA DOC#0042012: USCIS EB-5 Training Materials (2012) 
Obtained by IIUSA via FOIA 10/2012 - www.iiusa.org



Page 5 

327 F.3d 911, 03 Cal. Daily Op. Serv. 3600,2003 Daily Jownal D.A.R. 4671 
(Cite as: 327 F.3d 911) 

\ 

170Bk813 k. Allowance of Remedy 
and Matters of Procedure in General. Most Cited. 
Cases 
The Court of Appeals reviews for abuse of discretion 
a decision of the district court to require exhaustion 
of administrative remedies. 

.Illl Aliens, Immigration, and Citizenship 24 
€:::>411 

24 Aliens, Inmrigration, and Citizenship 
24V Denial of Admission and Removal 

24V{G) Judicial Review or Intervention 
24k406 Determination 

24k411 k. Remand. Most Cited Cases 
(Formerly 24k54.3(6)) 

Federal Courts 170B ~576.1 

170B Federal Courts 
170BV111 Courts of Appeals 

170BVIIICC) Decisions Reviewable 
170BVTI1CC)2 Finality of Determination 

170Bk576 Particular Actions, Inter
locutory Orders Appealable 

170Bk576.1 k. In General. Most 
Cited Cases 
District court abused its discretion in remanding im
migrant investor's claim to Immigration and Naturali
zation Service (INS) for retroactivity analysis, inas
much as remand was waste of judicial resources 
given INS's staqd on retroactivity issue, and, thus, 
Court of Appeals would accept jurisdiction over in
terlocutory appeal to decide retroactivity claini. 

f231 Aliens, Immigration, and Citizenship 24 
€:=:>205 

24 Aliens, Immigration, and Citizenship 
24IV Admission and Visas in Generai 

241V(F) Visa Proceedings 
24k205 k. In General. Most Cited Cases 

(Fonnerly 24k51.5) 
The Immigration and Natl..lralization Service (INS) is 
not required to give ab initio review to 1~829 applica
tions filed by immigrant investors,. inasmuch as 1-829 
approval is a procedure intended to confinn that the 
investor .fulfilled the plan set out in his or her 1-526 
petition. Immigration and Nationality Act, § 
216A(d)(l), as amended, 8 U.S.C.A. § 1186b(d)0); ~ 

C.F.R. § 216.6. 

[241 Federal Courts 170B ~753 

170B Federal Courts 
170BVIII Courts of Appeals 

l70BVmCK) Scope, Standards, and Extent 
t76BVIIICKH In General 

170Bk753 k. Questions Considered in 
General. Most Cited Cases 
Court of Appeals would apply Montgomery Ward 
factors in determining 'whether Immigration · and 
Naturalization Service (INS) impermissibly applied 
new .rules retroactively to immigrant investor, even 
though district court had not passed upon such issue, 
where record was sufficiently developed to allow 
Court of Appeals to undertake retroactivity analysis, 
parties had briefed issue and argued it before district 
court, and application of factors was purely matter of 
applying law. Immigration and Nationality Act, §§ 
203(b)(5), 216A, as amended, 8 U.S.CA. §§ 
1153(b)(5), 1186b. 

[251 Adininistrative Law and Procedure 15A 
~419 

15A Administrative Law and Procedure 
l5AN Powers and Proceedings of Administra

tive Agencies, Officers and Agents 
15AIWC) Rules and Regulations 

15Ak416 Effect 
l5Ak419 k. Retroactivity. Most Cited 

Cases 
Among the considerations for determining whether a 
new rule is impennissibly retroactive are: ( 1) whether 
the particular case is one of first impression; (2) 
whether the new rule represents an abrupt departure 
from well established practice or merely attempts to 
fill a void in an unsettled area oflaw; (3) the extent to 
which the party against whoin the new rule is applied 
relied on the former rule; (4) the degree of the burden 
which a retroactive order imposes on. a party; and (5) 
the statutory interest in applying a new tule qespite 
the reliance of a party on the old stapdard. 

[261 Aliens, Immigration, and Citizenship 24 
~178(6) 

24 Aliens, Immigration, and Citizenship 
24IV Admission and Visas in General 
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24JV(q Immigrant Visas 
24k115 Allocation and Preferences 

24k178 Employment Related Prefer-
ences 

24k 178( 6) k. Jnvestors; Employment 
Creation. Most Cited Cases 

(Formerly 24101.5) 
Innnigration and Naturalization Service's (INS) new 
rules for immigrant investors, including that their 1-
526 petitions could not be approved if they were not 
partners at inception of partnership, were impermis
sibly retroactive as applied to investors whose 1-526 
petitions had been approved before new rules wete 
promulgated. lrrunigration and Nationality Act, §§ 
203(b)(5), 216A, as amended, 8 U.S.C.A. §§ 
1153(b)(5), 1186b. 
*915 Ira.J .. Kurzban and Matthew Carlson, Kurzban, 
Kurzban, Weinger & Tetzili, Miami, FL and Marc 
Van Der Hout, Van Der Hout & Brigagliano, San 
Francisco, CA, for the plaintiff-appellant-cross
appellee. 

John C .. Cunningham. Senior Litigation Counsel, and 
Heather Phillips, Attorney, Office of lrrunigration 
Litigation, Civil Division, U.S. Depart:J:p.ent of Jus
tice, Washington, D.C., for the defendant-appellee-
cross-appellant. · 

Appeal from the United States District Court for the 
Central District of California; George H. King, Dis
trict Judge, Presiding. D.C. No. CV-99-10518-GHK. 

'Before: B. FLETCHER and HAWKINS, Circuit 
Judges, and BURY, District Judge.FN" 

FN* The Honorable David C. Burv, United 
States District Judge for the District of Ari
zona, sitting by designation. 

BETTY B. FLETCHER, Circuit Judge. 

Plaintiff~Appellants are seven "lnunigrant Investors" 
who have partic;;ipated in the "EBS' program, which 

· grants lawful permanent resident ("LPR") status in 
the United States to those who make qualifying in
vestmentS under the Inunigrant Investor Law ("IlL"), 
8 U.S.C. §§ 1153(b)(5), 1186b; 8 C.F.R §§ 204.6, 
216.6.FN1 Appellants*916 complain that In 1998, after 
their investment proposals and business plans had 
been approved and they and their dependents had 
moved to the United States, the Inunigration and 

Naturalization Service ("INS") changed the rules of 
the EB-5 program. Appellants contend that the INS 
applied these new rules to reject their applications at 
a stage in the process that called only for confirma
tion that they had fulfilled their part of the originally 
approved bargain. The government counters, inter 
alia, that new amendments to EB-5 in November, 
2002 render the instant case moot and establish a new 
exhaustion requirement for some plaintiffs. 

FNl. The twenty-nine limited partnerships 
in which the Immigrant Investors invested 
were plaintiffs in the original action and are 
listed on the Notice of Appeal, but no appeal 
is taken from the district court's ruling deny
ing them standing. Six of the Immigrant In
vestors .among them have a total of sixteen 
dependents who are also nominal Appel
lants. The term "AppellantS" will refer only 
to the Inunigrant Investors. 

We hold that the recent amendments to EB-5 neither 
render this case moot nor establish an additional ad
ministrative appeal that pla4ttiffs must exhaust before 
obtaining judicial review. We hold further that the 
district court erred in finding that the claims of six 
Appellants were not ripe for adjudication and, there
fore, that the district court should analyze whether a 
plaintiffs' class should be certified. Finally, we hold 
that the district court correctly rejected the motion to 
dismiss the retroactiyity claim. on the pleadings. It 
erred, however, inremanding to the INS. Because the 
analysis involves .solely questions of law; we conduct 
the retroactivity analysis ourselves and conclude that 
the 1998 ch.a:Qges in the EB-5 rules are impermissibly 
retroactive as applied to the evaluation of Appellants' 
petitions to remove the conditions on their permane·nt 
residency. 

I. FACTUAL AND PROCEDURAL BACK
GROUND 

Appellants have applied to become lawful permane~t 
residents ("LPRs") under' the EB-5 program, which 
grants such status to Irrunigrant .Investors who create 
jobs for United States workers.FN2 EB-5 requires pro
spective lrrunigrant Investors to file "1-526" petitions 
seeking approval of their submitted investment and 
business plans. After approval, Irrunigrant Investors 
and their dependents maY enter the country as condi
tional LPRs. EB-5 requires the Inunigrant Investors 
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to file a second petition, an "1-829," between 21 and 
24 months after the first petition. The INS is to ap
prove the 1-829 petition, and grant unconditional LPR 

, status, if it finds that the petitioner made no material 
misrepresentations in the 1-526 petition and complied 
with the EB-5 requirements. 8 C.F.R. §§ 204.6, 
216.6. 

FN2. To qualify for the program, applicants 
must invest $1,000,000 (or ~lf~t amount 
in certain targeted areas) in new enterprises 
that create at least ten full-time permanent 
jobs for U.S. workers. 8 U.S.C. § 

1153(b)(5)(Al(i)-(iii), (C). Other require
ments also apply, including some of those at 
issue in this case. 

The INS approved Appellants' initial 1-526 petitions 
between July 1996 and July 1997. Upon approval, 
Appellants and their families moved to the United 
States with conditional LPR status. However, Appel
lants' I-526 petitions contained features that the INS 
now believes contravene the terms of the IlL pro
gram. For example: 1) Appellants were not partners 
at the inception of the limited partnerships in which 
they invested, 2) they were guaranteed the right to 
redeem their full investments after they received 
permanent residency, 3) they were guaranteed a re
turn on their investments, 4) their promissory notes 
were insufficient because they were valued at face 
value and did not adequately reveal the personal as
sets securing the notes, and 5) they were permitted to 
make balloon payments to their limited partnerships 
or to continue making payments on their promissory 
notes beyond the end of their two-year conditional 
*917 residency periods.FN3 At the time the INS ap
proved Appellants' 1-526 petitions, these features 
were ~ot considered by the INS to be disqualifying, 
but the INS has since declared that by structuring 
their investments in these ways Appellants had trans
formed them into loans. 

FN3. For ease of reference, we will refer to 
all of the contested features of Appellants' 
investments as ''redemption agreements and 
related provisions." 

AIS, the private agency that had recruited Appellants 
and channeled their investments into the limited part
nerships, ·had conferred with the INS to ensure its 
investment packages were acceptable. It made some 

changes as a result of its inquiries, and was assured 
that any further changes in the IlL would involve 
notice and comment rulemaking and apply prospec
tively. Ultimately, however, the INS instead estab
lished new niles for EB-5 applicants through a set of 
"precedent decisions" rejecting the appeals of other 
new applicants' 1-526 petitions. The pertinent case for 
our purposes is Matter oflzummi, 22 I. &. N. Dec. 
169. Interim Decision (BJA) 3360. 1998 WL 48397'7 
0998), which held inter alia that ii:nmigrant inves
tors' 1-526 petitions could not be approved if the Im
migrant Investors were not partners at the inception 
of a partnership or if their investment plans featured a 
redemption agreement or related provisions. Had the 
criteria announced in these decisions been in effect at 
the time Appellants fileq their 1-526 petitions, the 
petitions would not have beep approved. 

The precedent decisions were issued subsequent to 
the INS's approval of Appellants' 1-526 petitions. 
However, the INS applied the new criteria to the Ap
pellants' 1-829 petitions. Prior to the district court 
·hearing, it denied Appellant Yi Yuan Chiang's peti
tion, as well as those of other similarly-situated non
plaintiffs, and placed the six oth~r Appellants' peti
tions on indefinite "administrative hold .. " The INS 
argues that, based on the precedent decisions, a re
view of Appellants' 1-829 petitions will not allow it to 
certify that Appellants have complied with the legal 
requirements ofEB.;5, 

Appellants brought suit to force consideration of their 
1"829 petitions based solely on the criteria that were 
in effect when their 1-526 petitions were approved. 
They argue that the INS should review the 1-829 peti
tions only for whether they made material misrepre
sentations in their 1-526 petitions and whether they 
executed their proposed plans. Appellants asked the 
district court (1) to estop the INS from applying its 
current interpretation of EB-5 to their 1-829 petitions 
because it had approved their 1-526 petitions, (2) to 
rule that the INS did not follow required Administra
tive Procedure Act notice and comment procedures 
for changing its rules governing EB-5, and (3) to rule 
that applying the new interpretations of the EB-5 law 
and regulations promulgated in the precedent deci
sions to their 1-829 petitions would be impermissibly 
retroactive. They also .sought certification as a class 
action. 

. The INS challenged the justiciability of Appellants' 
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claims and moved for judgment on the pleadings pur
suant to Federal Rule of Civil Procedure. 12(c). The 
district court dismissed the claims of ali petitioners 
except Chiang as not ripe and dismissed the motion 
for certification of a plaintiffs' class as moot. It 
granted the government's 12(c) motion on ,Chiang's 
estoppel and AP A claims, but denied the motion on 
the retroactivity claim, holding that an analysis ap
plying the factors presented in Montgomery Ward & 
Co. v. FTC. 691 F.2d 1322 (9th Cir.l982), wa.S ap
propriate. It remanded this claim to *918 the INS for 
the ag~n~}o develop the record and conduct such an 
analysts.:-

FN4. This is not a typical rem.ai:td, but rather 
an invitation to the agency to reconsider its 
position that the precedent decisions could 
be applied to those in Chiang's position in 
light of the claim of impermissible retroac
tivity. The INS had previously refused a 
proposal for a voluntary remand to conduct 
such an analysis, contending that it had no 
statutory right to consider "hardship factors" 
in evaluating 1-829 petitions, and stating that 
such arguments should be raised in removal 
proceedings. It reiterates these arguments in 
the currentproceedings. 

Appellants appeal the rulings on ripeness, mootness 
as to class certification, and the dismissal of their 
AP A and estoppel claims. In its counterclaim, the 
government appeals the remand to the INS for a ret
roactivity analysis. The government also asserts that 
this court has no jurisdiction to consider Chiang's 
claim because 8 U.S.C. § U86b mandates that ap
peals be pursued solely through the INS's administra
tive appeals process; it contends that the substantive 
issues raised by Chiang may reach this court only 
after being rejected by the INS in a removal proceed
ing. Appellants argue that this court has no jUrisdic
tion to hear the government's counter-claim because 
the remand to the INS is nota final order. 

On November 2, 2002, after this appeal was filed, 
Congress enacted the "21st Century Department of 
Justice Appropriations Authorization Act." Pub.L. 
No. 107-273. 116 Stat. 1758. "Subtitle B" of the act 
amended the Im:mlgration and Naturalization Act and 
created .a new class of "eligible aliens" who, like Ap
pellants, had obtained approval of their 1-526 peti~ 
tions between January I, 1995 and August 31, 1998, 

had conditional LPR status, and had filed their 1-829 
petitions on time. Under the statute, these eligible 
aliens may have their 1-829 petitions approved under 
relaxed standards. If their ·1-526 petitions contained 
no material misrepresentations and their conditions 
were satisfied, they are given additional time, up to 
when the Attorney General makes his determination 
as to their eligibility, to bring their business ventures 
into compliance with the EB-5 program as changed 
by the new precedent decisions. Subtitle B also pro
vides that aliens like Appellant Chiang, whose 1-829 
petitions have already been rejected, may reopen 
their cases by filing for reconsideration by January 1, 
2003. 

. . 
The government argues that Appellants' claims are 
moot because the November 2002 "Subtitle B" 
amendments grant all appropriate relief in this case. It 
further argues that Chiang's claim should be dis
missed for failure to exhaust his administrative reme
dies if he did not meet the January 1 deadline for in
voking the new appeal procedures of Subtitle B. Fi
nally, the government argues that the appeals of all 
Appellants but Chiang were not ripe for consideration 
by the district court because the INS had not yet de
nied theii 1-829 applications. 

We consider these argUm.ents in tum· 

ll. ISSUES PRESENTED ON APPEAL 

A. Subtitle B 

1.Mootness 

[1][21[3][4] Mootness is a question of law reviewed 
de novo. Biodiversity Legal Found. v. Badgley. 284 
F.3d 1046. 1053 (9th Cir.2002). A case properly 
brought in the first instance is rend~red moot when 
"interim relief or events have completely and irrevo
cably eradicated the effects of the alleged violation." 
County o{Los Angeles v. Davis, 440 U.S. 625. 631. 
99 S.Ct. .1379. 59 L.Ed.2d. 642 (1979). The party 
*919 asserting mootness carries a heavy burden of 
establishing that no effective relief remaibs for the 
court to provide~ GATX/Airlog Co. v. United States 
District Court, 192 F .3d 1304. 1306 (9th Cir.1999). 
Were Appellants' only claims that they were denied 
permanent LPR status because they purportedly vio
lated EB-5's requirements by entering limited part
nerships subsequent to their formation, the govern-
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ment would have a strong argument for mootness. 
But the crux of this case, and the focus of the INS's 
concern, is the presence of redemption agreements 
and . related provisions in Appellants' investment 
plans. Appellants' 1-829 petitions still stand to be 
rejected, under Subtitle B, if they are not in compli
ance with the INS's current construction of EB-5 in 
this respect as well. FNS Because this court has the 
capacity to grant reliefby declaring that the ban on 
redemption agreements and related provisions could 
not be applied to Appellants at all, this case is not 
moot. 

FNS. The government argues that Subtitle B 
affords Appellants the opportunity, even 
now, to comply with the new regulations. 
But doing so could require an EB'-5 peti
tioner who had already recouped his invest;. 
ment through a redemption agreement to 
rapidly collect as much as $1,000,000 and 
reinvest it in a company under terms that, he 
argues, were not required of him at the time 
his 1-526 petition was approved. This is not 
an equivalent substitute for the relief re
quested from this court. 

2. Exhaustion 

ill Appellants· have sought to certify a class action. 
The government argues that the claim of anyone 
whose 1-829 petition was denied, but who did not flle 
to reopen his or her case by January 1, 2003, should 
be dismissed as unexhausted; he or she would of ne
cessi~ thus be excluded .from such a proposed 
class. In deciding whether such petitioners must be 
excluded from any certified class, we must ask 
whether and' how exhaustion should apply when a 
new law grants a class of applicants 60 days after its 
enactment to initiate a new appeals process or else 
waive all further right to pursue administrative or 
judicial relief, including pending judicial relief. 
Whether administrative remedies must be exhausted 
is a question of law reviewed de novo. Rumbles v. 
Hill. 182 F.3d 1064. 1067 (9th Cir.l999). 

FN6. We do not know whether Chiang filed 
to reopen his petition by that deadline. But 
given the number of others who were simi
larly situated, the question of whether, after 
enactment of Subtitle B, they must be ex
cluded from any possible proposed class is 

nevertheless before us. Unlike Chiang, they 
would not all be involved in a pending law
suit. The likelihood of some not having 
known of or met the deadline is high. 

a. Does Subtitle B establish a new exhaustion re
quirement? We do not face the question here of 
whether Congress may enact legislation explicitly 
extinguishing the right of a class ofph1intiffs to sue 
the government by creating a new administrative 
remedy that must be invoked within a limited time 
period to preserve the right. The government's argu"' 

1 ment is that, by setting a 60-day limit, Congress did 
so implicitly. Even if Congress could preempt civil 
suits against the government by suddenly setting im
minent deadlines for plaintiffs to avail themselves of 
such administrative channels in order to retain stand
ing,FN7 it does not follow that the coUrts should apply 
the principle of exhaustion t.o require that outcome 
where Congress's intent*920 to do so is at best im
plicit. We avoid the issue here because we need only 
apply well-established principles addressing retroac
tive application oflaw. 

FN7. Subtitle B is contained in a large ap
propriation bill. Whether Appellant Chiang 
and those similarly situated knew of its im
minent deadline in sufficient time to react to 
it, we can say with certainty only that this 
court did not. The government's motion to 
dismi~s for mootness reached this court on 
January 21, 2003, precisely twenty days af
ter the deadline expired and twenty days be~ 
fore this case was heard. 

In the government's view, while Subtitle B granted 
Chiang and those similarly situated new rights, it also 
removed others: Chiang gained the right to pursue 'a 
new administrative remedy, but immediately lost the 
right to pursue permanent residence under the rules 
extant when his 1-526 petition was approved. He also 
would lose the right to pursue relief of any kind if he 
failed to file a petition by January l, 2003. Because 
Congress did not explicitly express its intention to 
make the statute retroactive, we must ask if Subtitle 
B, so construed, had an impermissible retroactive 
application upon Chiang and others whose 1-526 ap
provals are jeopardized by the rejection of their I-
829s and the expiration of Subtitle B's deadline. If we 
find an impermissible retroactive application,·. we 
must construe Subtitle B not to impose a new exhaus-
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tion requirement on appellants and those similarly 
situated. 

[6J[7J[8J[9J b. Applicable principles of retroactivity 
analysis: Retroactive application of statutes is disfa
vored in the absence of clear contrary Congressional 
intent. See, e.g., Martin v. Hadi:x. 527 U.S. 343. 352. 
119 S.Ct. 1998. 144 L.Ed.2d 347 (1999); Landgrafv. 
US! Film Prods .. 511 U.S. 244. 270, 114 S.Ct. 1483. 
128 L.Ed.2d 229 (1994). Whether a statute has a ret
roactive effect is a fairly straightforward question: it 
is retroactive if it alters the legal consequences of ~cts 
completed before its effective date. Miller v. Florida. 
482 U.S. 423. 430. 107 S.Ct. 2446. 96 L.Ed.2d 351 
(1987). Specifically, 11;. statute has retrqactive effect 
when it "takes away or impairs vested rights acquired 
under existing laws, or creates a new obligation, im~ 
poses a new duty, or attaches a new disability; in re- · 
spect to transactions or considerations already past." 
Landgraf 511 U.S. at 269. 114 S.Ct. 1483. In con
sidering a law's retroactive effect, the court's analysis 
is to be guided by three "familiar considerations" that 
the Supreme Court has clearly enunciated: reasonable 
reliance, fair notice, and settled expectations. !d. at 
270. 114 S.Ct. 1483. 

llQl As the Supreme Court emphasizes in INS v. St. 
Cvr. 533 U.S. 289, 121 S.Ct. 2271. 150 L.Ed.2d 347 
(2001), the test set forth in Landgraf" 'does not pur
port to define the outer limit of impermissible retro
ac~vity' "but instead "simply describes several 'suf
ficient,' as opposed to 'necessary,' conditions for 
finding retroactivity." I d .. at.321 n. 46, 121 S.Ct. 2271 
(quoting Hughes Aircraft Co. v. United States ex rei. 
Schumer. 520 U.S. 939. 947.' 117 S.Ct. 1871. 138 
L.Ed.2d 135 (1997)). FNs In short, Landgraf requires 
that a court conduct a two-pronged analysis: first, the 
court must ask whether a law imposes new negative 
consequences on past actions; second, the court must 
ask whether those consequences are imposed without 
fair notice, or in a manner that undermines reasonable 
reliance or upsets settled expectations. 

FN8. No single consideration is essential. 
Retroactivity analysis under Landgraf re
quires independent analysis of whatever fac
tors lnay apply, any of which can ground a 
finding of impermissible retro!!ctive applica
tion, See, e.g., Landgraf 511 U.S. at 275, 
282. 114 S.Ct. 1483 (independently assess
ing reasonable reliance and fair notice); 

United States v. Velasco-Medina, 305 FJd 
839. 849-50 (9th Cir.2002) (independently 
assessing fair notice and settled expecta
tions). Reasonable reliance may itself be 
based upon a quid pro quo, as in St. Cvr. 533 
U.S. at320-25. 121 S.Ct. 2271 or merely on 
assurances as to the current status of the law, 
see, e.g., Hughes Aircraft 520 U.S. at 951-
52. 117 S.Ct. 1871. 

Il1J c .• Application of retroactivity principles to Sub
title B: Subtitle B, as portrayed by the government, 
attached a *921 new disability to the previous actions 
of Immigrant Investors who entered into limited part
nerships after their initial formation by establishing a 
deadline for them to file a form initiating administra
tive revj.ew of their case or lose all right to seek re
lief . .It also imposed a new exhaustion requirement on 
eligible aliens whose 1-829 petitions were rejected for 
any reason. These actions eliminated what we con
clude below is the right of an Immigrant Investor 
whose 1-829 petition had been rejected due to appli
cation of the precedent decisions to appeal that deci• 
sion to district court. This retroactive application of 
Subtitle B was imposed in violation of the right to · 
fair notice. 

The government. knew precisely which individuals 
had had , their 1-829 petitions rejected based on the 
rules from the precedent decisions; it had done the 
rejecting. It also had, at the least, relatively current 
information about how to contact them And yet, be
yond publication Qf the potentially life-altering one
sentence deadline within a massive appropriations 
bill, the government indicated at oral hea~g that it 
took no steps to notify these individuals that they had 
no more than sixty days to preserve any possibility of 
judicial review of their case. The government may 
not take away such rights without fair notice. We do 
not explore whether providing a longer amount of 
time, or announcing the new policy more promi
nently, or individually notifying those to be affected
since the government had that information readily at 
hand-would have been necessary or sufficient to con
stitute fair notice. But taking the right of judicial re- · 
view away from perhaps unrepresented individuals 
by imposing such a precipitous deadline is a prohib
ited retroactive application of law. 

We therefore construe Subtitle B not to frnpose an 
additional exhaustion requirement on those whose 1-
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829 petitions had been rejected before the statute's 
effective date; but who did not file to reopen their 
cases by the January 1, 2003 deadline. On remand, 
the district court n:tust consider certifYing classes 
without respect to whether prospective class mem
bers have or ha;ve not availed themselves of the op
portunity for relief under Subtitle B. rn2 

FN9. The government argues that the mo
tion for class certification was untimely un
der local circuit rules. But the motion was 
not denied for this reason, and the court 
never suggested that it would be; the stated 
reason for dismissal was mootness. In any 
event, Plaintiffs had filed a motion to 
enlarge the time for filing, which the district 
court never ruled upon due to its moomess 
ruling. 

B. Ripeness of claims of Appellants other than 
Chiang 

[12][13][14][.15] Ripeness is a question of law re
viewed de novo. Daniel v. County o(Santa Barbara. 
288 FJd 375. 380 (9th Cir.2002). It turns on the con
stitutional consideration of ''whether . the plaintiffs 
face a realistic danger of sustaining a direct injury" . 
from the challenged act, City of Auburn .v. Owest 
Com .. 260 F.3d 1160. 1171 (9th Cir.2001) (internal 
quotation marks omitted), and on the prudential con
siderations of whether the issue is fit for decision and 
whether parties will suffer hardship if the court de
clines to consider it. ld. at 1172-73. This c.ourt "does 
not require Damocles's sword to fall before we rec
ognize the realistic danger of sustaining a direct in
jury." /d. at 1171. Here, the INS has already failed to 
act upon Plaintiffs' I-829 petitions within the 90-day 
period required by statute. 8 C.F.R. § 216.6fc)fll. It 
is undisputed th~t Appellants' i-829 petitions will be 
rejected if the standards of the ·precedent decisions 
are applied to them. 

*922 I1.§.l As the district court noted, ordinarily under 
Reno v. Catholic Social Services; Inc .. 509 U.S. 43. 
113 S.Ct. 2485. 125 L.Ed.2d 38 (1993) a formal de
nial of an alien's application on the disputed grounds 
is required, but if denial is certain review will not be 
barred based on ripeness. !d. at 69-71. 113 S.Ct. 2485 
(O'Connor concurring). In Freedom to Travel Cam
paign v. Newcomb, 82 FJd 1431. 1436 (9th 
Cir.1996), this court expressly adopted the "fum pre-

diction" rule from Justice O'Connor's Catholic Social 
Services concurrence, which eliminates the need to 
await an inevitable application of a regulation to a · 
plaintiff before determining a claim to be justiciable. 

Prudential considerations also favor review. The is
sues remaining are legal and do not require further 
factual development. The uncertain state of the law is 
sufficient hardship to prompt judicial review, see 
Thomas v. Union Carbide Agric. Prods. Co .. 473 
U.S. 568. 581. I 05 S.Ct. 3325, 87 L.Ed.2d 409 
( 1985), but Appellants' businesses are also suffering 
from Jack of clarity about their prospects. Delay in
jures Appellants' hopes for obtaining permanent resi
dence status, and if their position is indeed futile, 
they. would best abandon their present course and 
start again. Nothing is gained from postponement, 
either from the aliens' or the government's perspec
tive. Accordingly, the district court erred when it 
dismissed the claims of the Appellants other than 
Chiang as not ripe for review. Ripeness is not a bar to 
this action, and the district couit must consider the 
merits of class certification. 

C. Subject matter jurisdiction to review denial of 
Chiang's 1-826 petition 

il11 The government argues that EB-5 sets forth an 
administrative process requiring that appeals of the 
rejection of 1-829 petitions take place solely through 
removal hearings, and thus that the district court had 
no jurisdiction to hear Chiang's claim. This raises the 
questions of whether the AP A requires that these 
administrative review procedures be exhausted before 
an appeal is brought to the district court, and whether 
the administrative review process offered by the INS 
is adequate. Subject matter jUrisdiction is a question 
of law reviewed de novo. Delta Savings Bank v. 
United States, 265 F .3d 1017, 1024 (9th Cir.200 n. 

1. Must administrative re'View be exhausted? 

[18][191 The district court properly asserted jurisdic
tion to review the denial of Chiang's I-829 petition 
because 8 U.S.C. § 1186b (INA § 216A) does not 
state that review of such a denial must occur exclu
sively in removal proceedings. Absent language fore
closing immediate judicial review, a district court's 
subject matter jurisdiction is unaffected by the avail
ability of non-mandatory administrative procedures. 
See, e.g., Darbv v. Cisneros. 509 U.S. 137. 154. 113 
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S.Ct. 2539. 125 L.Ed.2d 113 (1993) ("[W]here the 
AP A applies, an appeai to 'superior agency authority' 
is a prerequisite to judicial review only when ex
pressly required by statute or when an agency rule 
requires appeal before reView and the administrative 
action is made inoperative pending that review.") 
(emphasis in original). The government reads the 
language of 8 U.S.C. § 1186b(c)(3)(Dl-"[A]ny alien 
whose permanent residence status is terminated under 
subparagraph (C) may request a review ... in a pro
ceeding to remove the alien" -as establishing an ex
clusive review process. However, while this language 
permits an alien to elect initial administrative review, 
it does not expressly mandate that course. 

*923 Given the courts' deference to agency in~erpre
tation of their governing statutes, however, see 
Chevron U.S.A .. Inc. v. Natural Resources Defense 
Council, 467 U.S. 837. 842-45. 104 S.Ct. 2778. 81 
L.Ed.2d 694 (1984), we do not end our analysis here. 
If the INS's interpretation of§ 1186b(c)(3)(D) were 
to be accepted, administrative review would still be 
required only if that review provides an adequate 
remedy. See Bowen v. Massachusetts. 487 U.S. 879, 
901. 108 S.Ct. 2722. 101 L.Ed.2d 749 (1988) (find
ing that a statute providing for administrative review 
does not bar relief, since the "doubtful and limited 
relief available ... is not an adequate substitute for 
review in the District Court.") We therefore consider 
the adequacy of the administrative review. 

2./s administrative review adequate? 

[20] In Winterberger v. General Teamsters Auto 
Truck Drivers & Helpers, 558 F.2d 923 (9th 
Cir.1977), we stated: 

Ordinarily, a court possesses jurisdiction to review 
an ... administrative-like proceeding whether or not 
the aggrieved party has exhausted administrative 
remedies. But as a matter of sound policy, courts 
usually decline to iiltercede and in most instances 
act within their discretion in doing so. However, 
there are occasions when a court is obliged to exer
cise its jurisdiction and is guilty of an abuse of dis
cretion if it does not, the most familiar examples 
perhaps being when resort to the administrative 
route is futile or the remedy inadequate. 

!d. at 925 (citations omitted). In assessing whether 
this court has jurisdiction, "the Administrative Proce-

dure Act's generous [judicial] review provisions must 
be given a hospitable interpretation." Abbott Labora
tories v. Gardner. 387 U.S. 136. 140-141. 87 S.Ct. 
1507. 18 L.Ed.2d 681 (1967) (internal quotation 
marks omitted). The Supreme Court has repeatedly 
upheld an aggrieved party's prompt access to the dis
trict court when it provides greater redress and 
broader opportunity to develop a claim than is avail
able in a more limited statutory scheme. See, e.g., 
Bowen . .487 U.S. at 904. 108 S.Ct. 2722: McNary v. 
Haitian Re(ugee Ctr.., Inc .. 498 U.S. 479. 496-97. 1 U 
S.Ct. 888. 112 L.Ed2d 1005 0991); Bowen v. 
Michigan Acad .. o(Family Physicians. 476 U.S. 667, 
670, 106 s.Ct. 2133. 90 L.Ed.2d 623 0986). 

Here Appellants' access to removal proceedings is an 
inadequate substitute for prompt access to judicial 
review. The denial of an 1-829 petition is a final and 
non-appealable agency action, see 5 U.S.C. § 704, 
with immediate concrete injuries. Upon termination 
of LPR status, aliens ~ust surrender their "Permanent 
Resident Cards" upon request and cannot lawfully 
work in the country without special documentation 
that can be revoked at any time. 8 C.F.R. § 
216.6(d)(2). The clock begins to run on their period 
of ''unlawful presence" in the country, which can lead 
to their exClusion. from the. country for up to ten 
years. 8 U.S.C. § 1182(a)(9)(B). Furthermore,' be
cause the INS need not commence removal proceed
ings immediately, conditioning aliens' access to an 
Article III court on their first having undergone re
moval proceedings would leave them in limbo fu the 
interim. Should they lose an appeal, final orders of 
removal carry an additional ten-year bar to seeking 
readmission to the United States. !.fL_§_ 
1182(a)(9)(A)(ii). 

Removal proceedings are not designed to develop an 
adequate record for judicial review of the issues at 
stake for these appellants, but rather to test the verac
ity of the petition, which is not what is at issue in this 
case. See id. § 11S6b(c)(3)(D) ("[T]he burden of 
proof shall be on the *924 Attorney General to estab
lish ... that the facts and information ... aileged in the 
petition are not true with respect to the qualifying 
commercial enterprise.") 

The immigration judge in removal proceedings can
not hear the sorts of claims at issue here, which in
clude whether equitable relief is available, whether 
AP A notice and comment was required before prom-
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ulgating new rules, and whether constitutional claims 
challenging the rule of law applied in their case. Such 
claims lie outside the scope lind jurisdiction of the 
immigration judges and the BIA. For example, the 
BIA has held that even though district courts may 
apply the doctrine of equitable estoppel against the 
INS-relief requested in this case-administrative 
judges may not. Matter of Hernandez-Puente. 20 I. & 
N. Dec. 335. 338-39. 1991 WL 353520 (BIA 1991). 
The BIA has likewise disclaimed authority to adjudi
cate AP A claims, also at issue in this case. See 
Matter o(Hector Ponce De Leon-Ruiz. 21 I. & N. 
Dec. 154. 165.· 1996 WL 23408 (BIA 1996) ("[The 
BIA does not] assess[ ] regulatory compliance with 
the AP A, ... [and should make no] observations in 
this area where we lack expertise. We ourselves are 
exclusively a creature of the Attorney General's regU
lations, and we have properly left it to the courts to 
resolve questions of APA compliance."). Finally, the 
BIA has also disclaimed authority to consider consti
tutional claims in removal hearings. See Matter of 
Cenatice. 16 I. & N. Dec .. 162. 166, 1977 WL 3924i 
(BIA 1977) ("[I]t is not within the province of this 
Board to pass upon the constitutionality of the stat
utes it administers, but rather is solely within the 
power and capacity of the United States courts to 
declare them unconstitutional."). As a result, removal 
hearings would not es.tablish a record on the critical 
issues; statutory appeal would be to our court. 

The limitation on the scope of removal proceedings is 
particularly problematic because we would be limited 
to this inadequate record by 8 U.S.C. § 
1252(b)( 4l(A): "With respect to review of an order of 
removal ... the court of appeals shall decide the peti
tion only on the administrative record on which the 
order of removal is based." Furthermore, 8 U.S.C. § 
1252(b)(4)(B) mandates that "administrative fmdings 
of fact are conclusive unless any reasonable adjudica
tor would be compelled to conclude to the contrary." 
Cases requiring factual development beyond the 
scope of removal proceedings are generally chan
neled to the district court, which will afford more full 
appellate review. See, e.g., Mohammadi-Motlagh v. 
INS. 727 F.2d 1450. 1452~53 (9th Cir.1984) ("The 
BIA lacked authority to hear and determine these 
factual issues and did not do so. We are therefore 
without jurisdiction to consider these claims. They 
must be raised in the first instance in the district 
court."). Given the above, we hold that even if the 
AP A did require that administrative remedies be ex~ 
hausted before recourse to Article III courts, removal · 

proceedings are not adequate fqr this purpose. 

3. Ripeness of Chiang's claim. 

The government argues that Chiang's claim is not yet 
ripe for adjudication, because he has not yet been 
subjected to the removal process, and urges that this 
court wait to rule on this issue until he appeals ftom a 
removal order. For reasons expressed in our previous 
discussion of ripeness, and because we find the re
moval process inadequate to the task at hand, we hold 
that Chiang's appeal was ripe for adjudication, and 
that the di~trict court properly exercised jurisdiction 
over it. 

D. Improper Retroactive Effect 

The district court dismissed Chiang's claims that the 
precedent decisions violated*925 APA notice and 
comment rulemaking provisions and were barred by 
estoppel, but it refused to dismiss Chiang's claim that 
the precedent decisions were improperly retroactive. 
The district court remanded Chiang's 1-829 petition to 
the INS to apply factors presented in Montgomery 
Ward & Co. v. FTC. 691 F.2d 1322 (9th Cir.l982) 
for determining the propriety of retroactively apply
ing the precedent decisions. 

1. Jurisdiction. 

l11J Appellants assert .that this court lacks jurisdic
tion to consider the government's counterclaim be
cause the district court's remand to the INS for a ret
roactivity analysis is not a final and appealable order, 
but interlocutory. We construe the remand as a deci
sion to require exhaustion of administrative remedies. 
"The basic purpose of the exhaustion doctrine is to 
allow an administrative agency to perform functions 
within its special competence-to make a factual re
cord, to apply its expertise, and to correct its own 
errors so as to moot judicial controversies." Parisi v. 
Davidson. 405 U.S. 34, 37, 92 S.Ct. 815, 31 L.Ed.2d 
17 0972). Since record development is unnecessary 
and the INS has no special expertise to do the retro
activity analysis, we interpret the remand to be an 
offer to the agency to correct its error. We review for 
abuse of discretion the decision of the court to require 
exhaustion. See Pension Benefit Guar. Cor:p. v. 
Carter & Tillery Enters .. 133 FJd 1183. 1187 (9th 
Cir.l998). 
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The Supreme Court instructs ~t final orderjurisdic
tion is to be given a ''practical rather than a technical 
construction," Gillespie v. U.S. Steel Com .. 379 U.S. 
148. 152. 85 S.Ct. 308. 13 L.Ed.2d 199 0964). One 
justification for hearing interlocutory appeals is to 
avoid a "totally wasted proceeding below." Stone v. 

. Heckler. 722 F.2d 464, 467 {9th Cir.1983). Here, the 
iNS contends that it has no authority to apply the 
Montgomery Ward factors outside of a removal pro
ceeding, and no such proceeding has come before it. 

[221 We are persuaded by the government's argument 
thi:tt, given the INS's stance, a remand to that agency 
now would simply waste judicial resources. The INS 
holds fast to its position that it cannot conduct such 
an analysis outside of a removal proceeding, and 
there is no need to force it to do so. See Young v. 
Reno. 114 F.3d 879. 881-82 (9th Cir.l997) (noting 
exception to exhaustion requirement where recourse 
within the agency is futile); Winterberger, 558 F.2d 
at 925. "An abuse of discretion occurs if the court 
applies the correct law to facts which are not clearly 
erroneous but rilles in an irrational manner." United 
States v. Sherburne, 249 F.3d 1121. 1125-26 (9th 
Cir.2001) (internal quotation marks omitted). Whiie 
the district judge was adinirably solicitous of the INS 
in offering it the opportunity to conduct a retroactiv
ity analysis in the first instance, wasting judicial re
sources by remanding to the INS for it to do what it 
fumly states it may not and will not do is irrational, 
even if well-motivated. The district court was itself 
fully capable of doing what it asked the INS to do 
against its will. The remand was thus an abuse of 
discretion. We accept jurisdiction over the interlocu
tory appeal to decide the retroactivity claim. 

2. Reaching the retroactivity analysis 

In refusing to dismiss Appellants' claim on the plead
ings, the district court stated: 

[l]n denying Plaintiff Chiang's 1-829 petition, the 
INS relied largely on principles announced in the 
Precedent Decisions. In effect, having already ap.:. 
proved Plaintiff Chiang's investment *926 program 
by virtue of its approval of his 1-526 petition, the 
INS effectively changed the rules of the game by 
judging Plaintiff Chiang's 1-829 petition under the 
Precedent Decisions even though Plaintiff Chiang 
had not altered his previously approved investment 

program, and had not acted in a way which would 
otherwise justify denial of the 1-829, but for the 
.Precedent Decisions. 

The district court's fmdings of fact are not clearly 
erroneous. We agree with its consequent analysis. 
The government raises three arguments as to why a 
retroactivity analysis is inappropriate, each of which 
is unavailing. 

a. Retroactive application is not a "hardship fac
tor". While the government continues to argue that 

. retroactivity is a "hardship factor'' that has .no place 
in analysis of 1-829 petitions, the district court cor
rectly noted that Montgomery Ward did not involve 
applying hardship factors, but "a wholly different 
analysis ... that examines degree of burden on the 
parties." A finding of impermissible retroactivity 
would not waive compliance with the new EB-5 re
quirements as a matter of beneficence due to hard
ship; but would refuse to impose the new require
ments because Appellants had the legal right to have 
their petitions "grandfathered" under the previous 
standards. 

b. A finding of retroactive application is not fore
closed by prior case law. We reject the government's 
contention that the question of improper retroactive 
application of the precedent decisions against Appel
lants was resolved in R.L. Investment Limited Part
ners v. INS, 273 E.3d 874 (9th Cir.2001) ("RLILP ") 
(adopting in full the district court's decision in R.L. 
Investment Limited Partners v. INS 86 F.Supp.2d 
1014 <D.Haw., 2000)) . .llilQ The RLILP plaintiffs 
were not situated similarly to Appellants in the in,. 
stant case: as their 1-526 petitions had not been ap
proved, they· had no reliance interest comparable to 
that of Appellants. They challenged the prospective 
application of the precedent decisions to their new 
unapproved 1-526 appliCations, on the basis that the 
INS had Violated the APA in changing what they 
contended was its longstanding policy of allowing 
redemption agreements and related provisions. By 
contrast, because Appellants' own 1-526 petitions had 
been approved, and they had acted relying on that 
approval, a different mix of consideratipns guide the 
appropriate analysis. Furthermore, RLILP's holding 
that the precedent decisions did not "effect a change 
in existing law" applied only to 8 C.F.R. § 204.6, 
which governs review of 1-526 petitions. The ques~ 
tion we face is whether applying the precedent deci-
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sionsto 1-829 petitions effects a change in 8 C.P.R.§ 
216.6, which governs review ofl-829petitions. This 
question is analytically distinct from that before the 
RLILP court. FNII 

FNl 0. The opinion of our court came down 
after the district court opinion in this case~ 
Because the argument that the INS's rules 
were retroactive had not been raised before 
the district court, the appellate panel rejected 
it as defaulted without reaching the rp.erits. 
RLILP. 273 F.3d at 874-75. 

FNll.It is also immaterial that, as the gov
ernment argues, ''the final result of an adju
dicatory proceeding will [always] have a ret
roactive effect on the positions of parties to 
that proceeding," because Appellants were 
not parties to the precedent decisions. How
ever, the fact that Appellants were not par
ties to the precedent decisions does not ob
viate the need for a retroactivity analysis; 
rules generated through adjudications are 
not exempt from such analysis. 

l1l1 c. 1-829 applications need not receive ab initio 
review. The crux of the government's position is that 
the Montgomery*927 Ward retroactivity concerns do 
not apply to EB-5 applications, because EB-5 re
quires a "fresh demonstration of compliance with 
statutory standards at the 1-829 stage." However, ifl-
526 approval is decoupled from 1-829 approval, then 
petitioners whose 1-526 petitions had been approved 
would have no reasonable reliance that the rules set 
out in 8 C.P.R. § 216.6 would not change in mid
stream. If, on the other hand, approval of the I-526 
petition was an official provisional approval of the 
petitioner's plan, contingent on its effectuation, then a 
retroactivity analysis is required. 

The EB-5 statute requires that each 1-829 petition 
"shall contain facts and information demonstrating 
that-(A) a conunercial enterprise was established by 
the alien; (B) the alien invested or was actively in the 
process of investing the requisite capital; and (C) the 
alien sustained [these actions] throughout the period 
of the alien's residence in the United States." 8 U.S.C. 
§ 1186b(d)(l). In 8 C.P.R. § 216.6(d), examples of 
the appropriate documentation include tax returns, to 
show that the enterprise was in fact established; an 
audited fmancial statement, to show that the alien had 

actually invested; and bank statements, invoices, re
ceipts, contracts, business licenses, and payroll re
cords to show that the petitioner had sustained the 
actions throughout the two year conditional residence 
period. This is in marked contrast to the documenta
tion requirements of 8 C.P.R. § 204.6(0, governing 
approval of the 1-526 petition. We will not review the 
several pages of requirements listed in this S\lbsec
tion; suffice it to say that they require a much more 
comprehensive documentation of the petitioner's 
plans and resources. 

The language of 8 U.S.C. § 1186b(d)(l) and the con
trast between the documentation requirements of the 
regulations at each stage of the approval process 
strongly support the view that 1-829 approval is a 
procedure intended to confirm that the petitioner ful
filled the plan set out in the 1-526 petition. The gov
ernment's contention that 1-829 approval proceeds ab 
initio•and that 1·526 approval therefore may not be 
relied upon as setting forth a plan that, if followed, 
will lead to 1-829 approval-is not sustainable. The 
government argues that 1-526 approval neither guar~ 
antees nor predicts 1-829 approval, but the latter is 
clearly untrue. 1-526 approval does not guarantee 1-
829 approval-the petitioner might not successfully 
"sustain the actions . .. throughout the period of ... 
residence"-but it certainly predicts it. No one obtains 
1-829 approval without prior 1-526 approval. The 
government provides no reason to believe that the 
combination of I-526 approval, .successful execution 
of the approved plan, and absence of material misrep
resentation in the 1-526 petition·all characteristics 
that Appellants Claim apply to them-was not an ex
cellent predictor of 1~829 approval up until the prece
dent decisions appeared. 

We conclude that Appellants reasonably relied on the 
application of 8 C.F.R. § 216.6 extant when their 1-
526 petitions were approved. We conclude that the 
INS's refashioning of 8 C.P.R. § 216.6 into an inde
pendent ab initio assessment of Appellants' satisfac
tion of the EB-5 program standards raises serious 
retroactivity concerns. 

[241 d •. Initial retroactivity analys~s may be con
ducted by this court. For the above reasons, we af
firm the district court's refusal to dismiss the retroac
tivity claim. We further conclude that the record is 
already sufficiently developed to allow us to under· 
take the retroactivity analysis. The parties briefed the 
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issue of retroactivity and application of the Mont
gomery Ward factors and argued the issu~*928 be
fore the diStrict court. "Although we ordinarily do not 
consider an issue notpassed upon below, the decision 
to resolve a question for the first time on appeal is 
one left primarily to the discretion of the courts of 
appeals .... It is sometimes appropriate for an appellate 
court ·to pass on issues of law that the trial court did 
not consider." City of Auburn. 260 F .3d at 1173 (!=ita
tions and internal quotation marks omitted). Applica
tion of the Montgomery Ward factorS is now putely a 
matter of applying the laW. We are as well situated as 
the district court to perform this retroactivity analy
sis. We elect to do so. 

3. Merits of the retroactivity claim 

[251 In Montgomery Ward, this court adopted the 
five-factor analytical framework set forth in Retail. 
Wholesale and Department Store Union v. NLRB. 
466 F.2d .380. 390-93 JD.C.Cir.l972). This test bal
ances a regulated party's interest in being able to rely 
on the terms of a rule as it is written against an 
agency's interest in retroactive application of an adju
dicatory decision: · 

'• 

Among the copsiderations that enter into a resolu-
tion of the problem are (1) whether the particular 
case is one of first impression, (2) whether the new 
rule represents an abrupt departure from well estab
lished practice. or merely attempts to fill a void in 
an unsettled area oflaw, (3) the extent to which the 
party against whom the new rule is applied relied 
on the former rule, ( 4) the degree of the burden 
which a retroactive order imposes on a party, and 
( 5) the statutory interest in applying a new rule de
spite the reliance of a party on the old standard. 

Montgomery Ward & Co .. v. FTC 691 F.2d 1322. 
1333 (9th Cir.l982). 

[261 The present case is one of first impression, 
which weighs in the government's favor. But the next 
two factors weigh heavily in Appellants' favor. The 
INS's history of approving 1-829 petitions without 
respect to the presence of redemption agreements and 
related provisions was a well established practice. 
The approval of Appeilants' own 1-526 petitions con
taining such provisions shows that this practice con
tinued at least until.shortly before the publication-of 
the prece!ient decisions; the rules introduced in those 

decisions were an abrupt departure. Appellants also 
relied on their understanding that their business and 
investment plan.S conformed to the requirements of 
EB-5. They sold businesses, uprooted from their 
homelands, and moved to the U.S. They had assur
ance that the redemption agreements and related pro
visions in their business plans would not obstruct 
their applications for permanent residency. ' 

We now turn to balancing the burdens on the parties. 
The new regulations impose a substantial burden 
upon Appellants. Appellants are given a choice: ei
ther they invest or connnit to reinvest large sums of 
money innnediately, or they and their dependents 
must leave the United States. The latter course would 
mean starting the process of applying to the EB-5 
program over again, with uncertain results, or possi
bly subject to bar on re-entry given their deemec,i 
unlawful presence iii the United States. Either alter
native involves substantial sacrifice. 

The government argues that ApPellants have suffered 
no burden, since they can ask for their money ba~k 
from the limited partnerships in which they invested. 
But the burden at issue is not merely whether Appel
lants can now recoup their investments if they have 
not already done so. It also involves whether the time · 
and expense put into their good faith efforts to *929 
obtain LPR status will have been squandered. The 
government also argues that to the extent that Appel
lants severed ties to their home countries, they did so 
at their own risk and not on the basis of any assur
ances from the INS. This argument misses the point 
in an instructive way. Appellants sought no guarantee 
of st;tccess, but .a contingent promise that, if they held 
up their end of the bargain by fulfilling the terms of 
their approved 1-526 petitions, they would obtain the 
LPR status promised by the EB-5 program. This was 
not unreasonable. 

Against the burdens on Appellants weighs the factor 
of the INS's statutory interest in applying the new 
rule to these Appellants and those similarly situated. 
That interest is insufficiently substantial to outweigh 
the other factors. We do not fault the INS for deter..: 
mining that its earlier approvals of 1-526 petitions 
interpreted the EB-5 program in ways that arguably 
contravened Congressional intent. It then closed what 
it considered to be a set ofloopholes. We will assume 
arguendo that its initial policy was mistaken and its 
remedial efforts justified. 
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The consequences of the INS's mistake are not over
whelming. If a class action is certified, aPProximately 
250 Immigrant Investors and perhaps 350 more of 
thefr dependents may be granted permanent resi
dency. The government has never argued that this 
class of Immigrant Investors did not act iil good faith, 

. nor that the efforts they undertook to avail them
selves of the EB-5 program were negligible. From 
Appellants' perspective, the INS's approving and re
ceiving the benefits of their investments, only to re
nege on the promise of LPR status once those bene
fits were garnered, must seem very unfair. It is hard 
to imagine how the INS has a compelling statutory 
interest in such an outcome. ~ongress has ·not re
pealed the EB-5 program; it still intends for it to con
tinue. The reputation and integrity of the EB-5 pro
gram is ill-served by the proposition that INS ap
proval of an 1-526 petition as satisfying EB-5's re~ 
quirements cannot be relied upon. 

On balance, after applying the Montgomery Ward 
factors, we conclude that the application of the INS's 
intended change in the function of 1-829 review is 
impermissibly retroactive as applied to Appellants. 

4. Implications of the retroactivity analysis 

illtimately, the INS's fundamental argument is simply 
that it is not authorized to certify that Appellants' 1-
829 petitions satisfy the requirements of EB-5 in light 
of the precedent decisions. The INS's position that it 
cannot grandfather Appellants' petitions under its 
previous construction of EB-5 of its own accord is 
understandable~ But, the INS certainly can do so pur
suant to a court order requiring that in reviewing the 
1-829 petitions of those whose 1-526 petitions had 
already been approved, it may not apply the rules 
introduced in the 1998 precedent decisions because 
such action fails the balancing test of Montgomery 
War(i. 

Because we rule that the INS may not apply the rules · 
introduced in the precedent decisions in evaluatjng 
Appellants' 1-829 petitions, we need not address Ap
pellants' estoppel · and AP A notice and comment 
claims, as they would afford Appellants no additional 
relief even were we to reverse the district court. 

m. CONCLUSION 

All of Appellants' claims were ripe, non,e were moot, 
no further exhaustion of the administrative process 
was necessary, and no s~tute ousted our jurisdiction. 
We also have jurisdiction over the government's 
counterclaim. 

*930 Retroactive application of the new rules 
adopted by the 1998 precedent deciSions to Appel~ 
lants' 1•829 petitions is impermissible. The INS may 
not apply the rules established in the 1998 precedent 
deCisions in reviewing the 1-829 petitions of those 
whose 1-526 petitions had been approved before 
those new rules were promulgated. The remaining 
issue in this case is whether one or more plaintiffs' 
classes should be certified; we remand back to the 
district court for that determination. This panel will 
retain jurisdiction ovet all future appe~ls deriving 
from these claims. Costs are ta)ted against the United 
States. The decisiot;J. of the district court is 

AFFIJlMED IN PART, REVERSED IN PART, 
VACATED IN PART, AND REMANDED Wim 
INSTRUCTIONS. 

C.A.9 (Ca1.),2003. 
Chang v. U.S. 
327 FJd 911, 03 Cal. Daily Op. Serv. 3600, 2003 
Daily Journal D.A.R. 4671 
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