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Response to the “Tenant Occupancy” Section of I-924 Requests for Evidence 
issued February 2012 
 

A. Introduction 

Requests for Evidence issued on I-924 applications in February 2012 (“RFE”) share 
several pages of common language under the section “Job Creation (8 C.F.R. 204.6 
(m)(3)(ii))”, beginning as follows:  

Upon further review, it appears that __RC is using EB-5 capital to construct [real 
estate]. The job creation estimates employed in this application are based, at 
least in part, on the assumptions that direct employees of the future tenants of 
the buildings can be utilized as inputs into the applicable input-output model. 
However, USCIS has concerns that the attribution of these direct jobs to the EB-
5 investment may not be based on reasonable economic methodologies, and 
therefore do not demonstrate in “verifiable detail” that the requisite jobs will be 
created. 

The RFE language goes on to explain the problems perceived with the tenant-
occupancy methodology and to suggest points that could be addressed to allow for an 
economically reasonable argument.  

We in the EB-5 community acknowledge the importance of USCIS’s underlying concern: 
the need to demonstrate nexus between the EB-5 investment and responsibility for job 
creation. We agree that we must explain how the activities funded by investment will –
reasonably and quantifiably--involve new jobs.  We agree that some tenant-occupancy 
scenarios deserve to be challenged on a case-by-case basis. However, the blanket 
Request for Evidence language at issue includes some untenable assumptions about 
the nature of the real estate market and Regional Center EB-5 investment. This paper 
proposes to clarify these issues and assist in honing a reasonable approach to 
establishing a money-jobs nexus.  
 

B. Summary of Tenant Job Concerns 

The RFE notes the following assumptions and concerns relating to crediting tenant job 
creation in a real estate construction project: 

1. Tenant job creation is problematic because the “new commercial enterprise” 
cannot be credited with job creation in an unrelated entity. 

…to allow for the existing methodology would require USCIS to credit the 
prospective EB-5 investors in the new commercial enterprise with the 
employment impacts created by the unrelated business ventures of future 
tenants. 
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…the existing record presents USCIS with a justification to recognize only 
those employment impacts that could be attributed to __RC… 
 

2. No investment-jobs nexus exists for tenant jobs because the job-creating tenants 
don’t receive any EB-5 investment. 

(This isn’t explicitly stated, but may be what the RFE intends to convey in 
the concern about tenants being “unrelated.”) 

3. No investment-jobs nexus exists for tenant jobs because there isn’t any causal 
relationship between the EB-5-funded project owner’s activities and the existence 
of tenants or tenant jobs.  

Rather, contemporary economic methodologies appear to indicate that 
such jobs would be more appropriately be attributed to the tenants 
themselves and not to __RC because the demand for labor precedes the 
decision about where to house that labor as a general economic principle. 
For example, if a federal agency determined that additional federal 
employees needed to be hired to fulfill the agency’s mission at a particular 
location, the federal agency would see to hire the requisite number of 
employees and as part of that process, would also take steps to lease the 
appropriate physical premises to provide sufficient workspace for the new 
hires. In this instance, it is the federal agency that is creating the jobs 
through its decision to hire more employees, not the landlord who will 
ultimately lease the workspace to the federal agency.  

4. Tenant jobs are likely not “new” but rather existing jobs shifted/relocated from 
somewhere else. No investment-jobs nexus exists if a real estate development is 
just one of the tenant’s many location options, not exclusively satisfying a 
particular demand.  

The jobs that become located within the tenant space of the project should 
be shown to be a result of an expansion in specific services driven by your 
project as opposed to tenant shifting and/or relocation of already-existing 
jobs. Please explain how it will be verified that the jobs that will become 
located within the tenant space of the project can be considered “new” 
jobs. 

USCIS requests that any response address the following points: Evidence 
that there is excess demand for the specific types of tenants….Analyze: 
whether prospective tenants … are currently suffering from a lack of a 
unique or specialized business space… establish whether there is “pent-
up” demand for the specific professional and business services relevant to 
your project. 
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These concerns and assumptions are discussed in detail below. 

 
C. Response to Tenant Job Concerns 

 
1. Response to the “Unrelated Business Ventures” Issue 

The RFE raises the concern that “to allow for the existing methodology would require 
USCIS to credit the prospective EB-5 investors in the new commercial enterprise with 
the employment impacts created by the unrelated business ventures of future tenants.” 
Here the focus issue seems to be “unrelated business ventures,” and the assumption 
that only jobs created by the new commercial enterprise or its related ventures are 
significant. This assumption is true for the stand-alone EB-5 program, where the new 
commercial enterprise and the job-creating investment project must be one and the 
same, or at least have a subsidiary relationship. It has not traditionally been true for the 
Regional Center context, which allows for the new commercial enterprise to invest in 
unrelated business ventures, and for job creation to occur at a remove from the new 
commercial enterprise.  

Consider the fact pattern for the Regional Center investment described in the precedent 
decision Matter of Izummi. 

 

In this case, AELP was the “new commercial enterprise” which invested in a credit 
company which then made loans to multiple unrelated export companies. Matter of 
Izummi identifies several problems with the way this scheme was implemented, but it 
didn’t challenge the very idea of crediting employment impacts created by unrelated 
business ventures. Matter of Izummi argues that jobs created by the Georgia export 
company couldn’t be attributed to the RC because the company was located outside the 
RC’s geographic area, but not because the company was unrelated to the new 
commercial enterprise.  

Now let’s look at the fact pattern for a typical real-estate investment in the RC context. 
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 Reg. Centr. 
(General Partner) 

 New Commercial Enterprise 

(LP funding entity) 

Use of funds: loan to project 

Direct employees: none 

 Limited Partners (Alien 
Investors) 

 

  

        

  Capital Investment Project 

(LLC that owns a real estate project) 

Use of funds: spends on construction, 
leasing,  and management. 

Direct employees: usually few/none 

  

        

Job-creating activity 1: 

Construction 

Job creation: provides 
work for various (usually 

independent) 
construction contractors  

 Job-creating activity 2: 

Leasing 

Job Creation: recruits tenants 
(often independent ventures) 
to open for business in the 

development 

 Job-creating activity 3: 

Management 

Job Creation: may involve 
an independent property 
management company 

 

Notes: 

i. In this typical real estate investment fact pattern, the New Commercial Enterprise 
and the Capital Investment Project are unrelated entities, joined only by a loan 
agreement governing use of EB-5 capital. We assume that USCIS does not 
intend to suggest a problem with this aspect of the scenario, considering Matter 
of Izummi among many other sources of guidance ( the AFM, the 12/2009 
Neufeld memo, etc). 
 

ii. In this typical fact pattern, the entity that receives a loan from the New 
Commercial Enterprise is an LLC formed specifically to hold the property to be 
developed, and itself often has few or no direct employees. However, it spends 
money on activities that create jobs, including construction, leasing, and 
management. Although these job-creating activities are funded by the LLC, the 
actual heads involved are usually not employees of the LLC. Construction 
provides work for various contractors who have their own employees, leasing 
brings jobs to the neighborhood by recruiting tenants to open at the new location, 
and managing the building may involve an independent management company. 1 
This scenario differs from the Matter of Izummi fact pattern: while the job-creating 
export companies in Izummi received EB-5 investment, the job-creating 
contractors, tenants, and management company in the real estate scenario are 

                                            
1 Note that this typical scenario does have exceptions: sometimes the project owner will also be a 
construction company or have in-house property management, and sometimes it will also own and 
operate the tenant – as is frequently the case for hotel developments. However, the most project owner 
entities do not have all these activities “in-house,” and USCIS would eliminate most real estate projects if 
decided to limit countable job creation to only the activities conducted in-house by the owner entity.  
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often independent of the “capital investment project” entity that spends EB-5 
money. They touch EB-5 capital only through expenditures (contractors through 
construction spending by the project, tenants through leasing incentives offered 
by the project, and the management company through management fees paid by 
the project). However, USCIS does not seem to be suggesting a problem with 
this separation as such, since the RFE suggests that two of these job-creating 
activities involving independent businesses – construction and management – 
are valid. (“…the existing record presents USCIS with a justification to recognize 
only those employment impacts that could be attributed to __RC, such as those 
resulting indirectly from the construction activity and, if applicable, the ongoing 
building management activities that will be required to maintain the building.”)  
Therefore we must conclude that USCIS intends to identify some other problem 
with tenant-associated job creation, not simply the fact that it – like all the job-
creating activities in a real estate development context – is likely to involve 
entities that are formally unrelated. 

Our Conclusion: It is not reasonable to exclude employment impacts created by 
business ventures simply because they are formally “unrelated” to the new commercial 
enterprise entity. USCIS should rather focus on the question of whether a nexus exists 
between EB-5 investment and responsibility for job creation. 

 

2. Response to the Investment Nexus Concern 

The sense of “attenuated or incomplete” nexus between development activity and 
tenant jobs may be rooted in an impression that EB-5 money isn’t spent on leasing-
related activities. The RFE suggests willingness to accept construction and 
management as activities whose employment impacts can be attributed to the RC, 
possibly on the mistaken assumption that EB-5 funds are exclusively spent on those 
activities. In fact, if you look at the construction budget and operating expenses for a 
typical real estate development project, you will see significant expenditures that are 
related to tenants. The project owner doesn’t  “invest” in tenants in the sense of giving 
them cash payments, but often does invest in tenants by allocating funds to uses such 
as tenant improvement allowances and rent incentives. These are not only marketing 
tools but also material start-up assistance for tenants. When EB-5 capital pays for 
interior construction costs that would otherwise have fallen on the tenant opening a new 
location, and perhaps lowers the working capital needed by that tenant by funding rent 
abatement during the start-up phase, then EB-5 capital has played a direct role in 
facilitating the launch of the business and its associated job creation. The important role 
of these tenant-related expenditures is illustrated by negative example: consider the 
“cash-strapped developers” currently sitting on vacant buildings that they constructed 
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but then failed to lease because they ran out of money and couldn’t afford the key step 
of funding incentives and support for businesses to open in the new location.  

Our Conclusion: USCIS may reasonably inquire how EB-5 investment activities are 
linked to tenants and their jobs, but it should not presuppose that such a linkage doesn’t 
exist. 

 

3. Response to the Responsibility for Job Creation Concern 

The RFE indicates a concern that no investment-jobs nexus exists for tenant jobs 
because there isn’t any causal relationship between the EB-5-funded project owner’s 
activities and the decision and ability of a tenant to open for business in a particular 
location. 

In fact, however, real estate developers typically play an active role in leasing decisions. 
That’s why leasing departments exist, and why city governments who want to attract 
new businesses/jobs to an area get cozy with real estate developers. A Denny’s 
Restaurant opens in a community based on market analysis and also when and only if 
an appropriate location opens up for it. Starbucks signs a lease because the developer 
worked trade shows and aggressively recruited it for the proposed development.  The 
mom and pop laundry opens because the new shopping center environment provides 
traffic and synergy that make its business possible. Incentives and support offered by 
the developer during the start-up period may also play a key role not only in the decision 
but also the ability of the laundry to open for business, demonstrating a clear nexus 
between the developer’s activity and the existence of the laundry and therefore its jobs. 
Some scenarios may lack this nexus. For example, a federal agency is not affected by 
the “location location location” principle that drives most commercial real estate 
decisions, it may recruit the developer rather than vice versa, and it probably doesn’t 
need the tenant incentives that support new business openings in the private sector. But 
this is not the rule. If real estate development were in no way responsible for attracting 
new jobs and business to a community, then local redevelopment agencies and federal 
programs such as New Market Tax Credits would not support such development and 
claim job creation. In fact, government agencies do work closely with and even 
subsidize real estate developments – not for real estate’s sake but because of the 
understood nexus: new developments attract tenants and tenants bring jobs and 
revenues to the local community. The active role of the developer is particularly evident 
in depressed areas, which is where EB-5 projects preferentially occur. What will attract 
a quality drug store franchise decide to open a new store in a dusty California desert 
town? The decision depends not only on market potential but also on the existence of 
an appropriate space for the drug store to move into. In depressed areas, that often 
requires new development or redevelopment plus aggressive promotion by the 
developer. The tenant incentives that well-capitalized project owners can offer to 
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tenants are also especially important in depressed areas, where the ability of 
entrepreneurs to start a business may depend on the assistance that the landlord can 
offer though funding tenant improvements and providing concessions such as periods of 
free rent. The success and growth of the new business is also likely to owe much to the 
character of location created by the development.  “Build and they will come” may be 
folly, especially in the current economy, but “don’t build and they can’t come” may well 
be the fact, especially for distressed communities. 

Our Conclusion: It is reasonable for USCIS to ask applicants to explain the link between 
EB-5 investment activities and the existence of tenants and tenant jobs in a particular 
case. It is not reasonable for USCIS to assume that no such link exists on the 
assumption that tenants are like growing federal agencies, which don’t need to be 
recruited and supported and don’t count location as a key factor in growth and on-going 
business success. 

 

4. Response to the “New Job” Concern 

The RFE requests the applicant to show that jobs to become located within the tenant 
space of the project result from “an expansion in specific services driven by your project 
as opposed to tenant shifting and/or relocation of already-existing jobs.” The RFE 
suggests formulas for assessing excess demand, and requests demonstration that 
prospective tenants are “constrained” from commencing or expanding their businesses 
by a lack of unique or specialized business space. 

We will first address assumptions implied in these instructions. 

i. Assumption: A tenant is usually an enterprise that was in business before it 
decided to lease at the new development. Its decision to locate to the new 
development was probably motivated by its decision/need to expand (if not to 
relocate). 
 
Reality: This assumption sometimes holds, most notably in the government 
context mentioned in the RFE. Building new workspace for a federal agency 
obviously won’t create a new federal agency, and the agency’s need to expand 
will obviously precede its decision to open a new location. But not all tenants are 
government agencies. Consider a hypothetical shopping center. The Target 
anchor tenant is unquestionably a new store, not additional workspace for 
another existing Target. The Subway is likewise a new establishment opened 
based on neighborhood food service demand, not an offshoot fueled by the need 
of Subway corporate to locate its overflow employees. The mom and pop who 
opened a laundry are likely to have done so because the location created the 
opportunity for them, with traffic drawn by the Target and other stores creating a 
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market and environment that makes their business possible. A tenant such as a 
hotel or an assisted living facility is also more likely than not to be a self-
contained business that opens for the first time in connection with its location to 
a particular facility. Some tenants do lease a new workspace after they have 
decided to hire new employees, but this model does not apply universally.  
 

ii. Assumption: Demand for new real estate space can be quantified by analyzing 
pent-up demand through assessment of the following factors: 

 Evidence of congestion externalities as demonstrated by a low vacancy-
unemployment ratio pursuant to specific space and businesses seeking to 
expand, respectively; and 

 Evidence of upward wage and rental pressures in specific regional 
sectors that are likely to be attracted to the proposed project space. 

Reality: Market analysis is  sensitive to context; vacancy-unemployment ratio and 
upward wage and rental pressures are not the sole or even universal demand 
indicators for all types of tenants and real estate developments. For example, 
consider this illustration of typical retail real estate demand drivers. 

 

               Source: http://www.property-investing.org/retail-property.html 

Many case-specific factors can modify the demand to be satisfied for a particular 
development. For example, changing ethnic demographics play a significant role 
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in demand for new kinds of retail stores and commercial space in many 
communities today. A business plan can be reasonably expected to provide data-
based market analysis, but it is not reasonable to define how that assessment 
will be performed for all real estate types without distinction. Market analysis 
must be based on the available evidence best-suited to yield an informed opinion 
regarding demand. It is not algebra and will not prove demand.  

iii. Assumption: a) The I-924 business plan describes a project that is on the point 
of being realized. OR b) A real estate project owner can be expected to 
specifically identify the project tenants two or three years before those tenants 
will open for business within the new development.  
Reality: The I-924 business plan describes a project that is at least one to two 
years away from realization. The I-924 and I-526 take about 8 months each to 
process, which means that the I-924 business plan is written at least 16 months 
before the project can break ground (unless bridge financing is being used to 
avoid the immigration processing wait). Considering that time horizon, it is 
unreasonable to request evidence that depends on the as-yet hypothetical 
project being able specifically to identify all future tenants, some of which may 
not even exist, for as-yet hypothetical market conditions. In the example of a 
proposed actual shopping center development, the developer is likely to have 
secured an early commitment from the anchor tenant but will certainly not have 
the entire development pre-leased up to two years in advance. The developer 
will have planned the space for tenant types (specialty retail, grocery, fast food, 
etc.) based on careful analysis of trends and demand indicators. It will not be 
able to, for example, identify the specific mom and pop retailer who will decide to 
move in next to the anchor tenant two years in the future, and thus cannot 
guarantee whether it will be a new, expanding, or relocating business. At the I-
924 stage, an applicant is seeking approval for the type of project to which it 
proposes to direct investment. Information about the type of project at this stage 
will inevitably be provisional and based on projections. At the I-526 stage, when 
a project is closer to realization, the applicant should further refine and solidify 
the projections, and at the I-829 stage it must verify what actually happened. It is 
impossible and unreasonable for the I-924 to demonstrate in verifiable detail 
what actually happened. Assessment of the I-924 should accept that project 
description, including tenant-related information, will inevitably be tentative, 
hypothetical, and general to a degree.  
 

Our Conclusion: It is reasonable to ask the business plan and economic analysis to 
explain the case-specific demand for a particular development. It is not reasonable to 
assume that all tenants are expansion-relocation scenarios, or to ask all project types to 
perform the same excess demand analysis regardless of whether or not the actual 
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market factors affecting that development are related to measures such as low vacancy 
employment ratio or upward wage and rental pressures.  

It is reasonable to ask applicants claiming tenant jobs to provide an argument that these 
jobs are likely to be new rather than relocated jobs. It is reasonable expect this 
argument to be based on educated guesses regarding the type of tenant that the project 
is likely to attract and probable market conditions several years ahead. It is not 
reasonable – at the I-924 stage—to expect the applicant to guarantee the nature and 
profile of tenants that don’t yet exist in a project that won’t be funded for another one or 
two years unless processing times improve. 

   

D. Conclusion 

Since the establishment of the EB-5 program, a large number of its success stories 
have involved investment in real estate developments that brought new businesses and 
jobs to areas of high unemployment. Formerly blighted industrial areas in South Seattle 
have seen a renaissance thanks in part to the EB-5 program; abandoned military bases 
have gained new life; and new EB-5 funded hotel and restaurant developments are 
drawing Hollywood back from its slums. The potential contribution of EB-5 investment to 
job creation through real estate development is unquestionable, not only in theory but 
also based on experience over the past twenty years. We understand that USCIS is 
asked to review many inappropriate projects that won’t in fact employ EB-5 funds in a 
manner that creates jobs. It is important to set standards that will distinguish appropriate 
from inappropriate uses. However, the February 2012 RFE requests evidence based on 
a few misconceptions about the real estate market and EB-5 investment, which may 
prove to hinder appropriate projects. To recap the conclusions above, we consider the 
following to be reasonable requests. 

REASONABLE: 

 Request the applicant to explain the nexus between EB-5 investment and 
responsibility for job creation for the specific case proposed.  

 Ask the applicant to provide an argument that claimed jobs are likely to be new, 
and to clarify how these jobs will be verified at the I-829 stage. 

 Require that any assessments be based on data from reliable sources. 

UNREASONABLE: 

 Exclude employment impacts created by business ventures simply because they 
are formally “unrelated” to the new commercial enterprise. 

 Presuppose that the project owner’s expenditures and activities are always 
unrelated to the existence of tenants and their jobs. 
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 Require the I-924 applicant to guarantee the nature and profile of tenants that 
don’t yet exist in a project that’s in the planning stage and won’t be funded for 
another one or two years. 

 Require the business plan and economic analysis to guarantee demand by 
analyzing a few factors that are not universal demand indicators for all types of 
tenants and real estate developments. 

 

We hope that these clarifications and suggestions will advance the goal that we share: 
to set reasonable standards that uphold the nexus between EB-5 investment and job 
creation. 

 

Respectfully submitted 

 

Personal Note: 

My purpose in writing this was to open enough space in the RFE to give real estate 
development investments a fighting chance, to point out some legs that they might 
stand on. It will be up to applicants to try to make the specific case for their scenarios. 

In fact, I think that cracking down on investment/jobs nexus and the “new” job 
requirement 1) is theoretically reasonable and 2) will render practically impossible a lot 
of previously approved/approvable EB-5 real estate development deals. Specifically, 
office space does follow the principle mentioned in the RFE, in which demand for labor 
precedes decisions about where to house that labor. There’s a fair chance that a new 
retail tenant will in fact be a new business, but the office tenant is more likely than not to 
be just moving across town. Employment growth is the leading indicator for office real 
estate demand, not vice versa. And economic reports haven’t historically accounted for 
the “new” job issue at all. I’ve seen EB-5 investment approved to build a new police 
station, and direct police jobs counted and used as inputs to the economic impact 
analysis. We have this correction coming. But oh the implications for many projects that 
were submitted in good faith based on previously-approved example, approved by 
USCIS, and now proceeding with I-526 and I-829 petitions.  

I’m also not sure the best stand to take on the “verifiable detail” issue. The fact is that 
real estate developers usually can’t specifically identify all their tenants at the I-924 
stage, and possibly not even at the I-526 stage. But to the extent that accurate job 
estimates depend on knowing the specific tenant profile, USCIS may reasonably ask for 
detail at the I-526 stage. And we’ll be dramatically narrowing the field if only pre-leased 
projects may apply. 


