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PROPOSED EB-5 INCENTIVE CATEGORIES AND INVESTMENT AMOUNTS 

Summary of new incentive provisions in an unpublished staff draft dated 12/2/2016 of American Job Creation and 
Investment Promotion Reform Act of 2016. (See Sections 4 and 6, p. 27-37) 

Table 1. Proposed new incentive categories defined in Staff Draft Legislation 12/2/2016 
Special Incentive Category Definition 

# 1 Targeted 
Employment 
Area 

Priority 
Urban 
Investment 
Area 

Area consisting of census tract or group of contiguous tracts  that are each within an MSA 
and show at least two of the following three criteria (presumably averaged across the group, 
if multiple census tracts are involved): 

 At least 150% of national average unemployment rate 

 A poverty rate that is at least 30% 

 Median family income is 60% or less of the statewide median family income or 
MSA median family income, whichever is greater 

# 2 Rural Area An area that is outside any city/town with 20,000+ population AND is (1) outside an MSA  or 
(2) in an outlying county of a MSA or (3) within a census tract larger than 100 miles with a 
population density of less than 100 people per square mile  

# 3 Closed 
Military 
Base 

An area within the boundaries of any military installation closed in the past 25 years 

# 4 Infrastructure 
Project 

 Project that is administered by a governmental entity (or entity performing a governmental 
function and funded in part by the government) and involves financing for maintaining, 
improving, or constructing a public works project. 

# 5 Manufacturing 
Project 

 Project that involves constructing, improving, or operating a plant, factory, or mill that 
primarily exists to produce or assemble a product in the U.S. 

Note that the proposed new rules would tighten requirements for urban TEAs and loosen requirements for rural TEAs while adding 
three new incentive categories. The Priority Urban Investment Area criteria are the same as for “severely distressed” areas in the New 
Market Tax Credit (NMTC) program, and you can use NMTC mapping tools to assess whether a particular urban location qualifies. For 
example: https://www.cohnreznick.com/nmtc-mapping-tool. The staff draft legislation does not mention any limitation on 
gerrymandering census tracts, but takes designation authority away from the states and assigns USCIS to create a designation process 
and issue designations.  

Table 2. Proposed incentives associated with the new categories defined in Staff Draft Legislation 12/2/2016 
 EB-5-Qualifying Minimum 

Investment Amount 
Visa Set-Asides (% of total EB-5 visas, about 10,000 a year, 

reserved for different types of EB-5 petitions)  
I-526 Processing Time 

Target* 

Fiscal 
Year 

With Incentive 
Category #1, 2, 

3, 4, or 5 

All other 
petitions 

With Incentive 
Category #1 

With Incentive 
Category #2 

All other petitions With 
Category 
#1 or #2 

All other 
petitions 

2017 $650,000  
(7% discount) 

$700,000 No set-asides No set-asides No set-asides  
120 days 

 
 

 
240 days 

 
 

2018 $750,000  
(12% discount) 

$850,000 7.5% of visas set 
aside 

7.5% of visas set 
aside 

No set-asides 
(about 85% or 
8,500 visas remain 
available) 

2019 $800,000 
(20% discount) 

$1,000,000 15% of visas  set-
aside plus roll-over 
from previous one 
year of set-asides for 
this category 

15% of visas set-
aside plus roll-over 
from previous one 
year of set-asides 
for this category 

No set-asides 
(about 75% or 
7,500 visas remain 
available) 

2020 $800,000 
(20% discount) 

 

$1,000,000 15% of total  set-
aside plus roll-over 
from previous one 
year of set-asides for 
this category 

15% of total  set-
aside plus roll-over 
from previous one 
year of set-asides 
for this category 

No set-asides 
(75% of visas are 
available plus any 
unused set-asides 
from two years 
previous) 

Note that the new rules would replace the current single TEA incentive (investing $500,000 instead of $1 million) with three types of 
incentives (monetary, visa numbers, and processing time), and that each type of incentive would vary by category and over time. (By 
the way I view the processing time incentive with skepticism. The proposed legislation gives USCIS a deadline for studying fees to 
support such timely processing, but no deadline for actually implementing it. Also, current law mandates I-829 processing within 90 
days, and the average I-829 processing time is nevertheless nearly 24 months.) 

https://ebfive.files.wordpress.com/2016/12/staff-draft-of-eb5-reform-bill_original.pdf
https://ebfive.files.wordpress.com/2016/12/staff-draft-of-eb5-reform-bill_original.pdf
https://www.cohnreznick.com/nmtc-mapping-tool
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Table 3. Effects of the changed incentives in Staff Draft Legislation 12/2016 IF ENACTED AS IS 
Stakeholder: Investors Effect 

Direct investor or regional center 
investor 

Proposed investment amount and TEA changes would affect direct and regional center 
investors equally. (The only difference I can see is that one new incentive category – 
infrastructure projects – would practically be limited to regional center investors.) 

Investor who files I-526 after the date of 
legislation enactment (and the project 
has no previous approvals from USCIS) 

This investor is subject to the new EB-5 investment amount and TEA definitions, which 
take effect on the date the law is enacted. This investor may look forward to a relatively 
shorter visa waiting line if he invests in an area that qualifies as a priority urban 
investment area or rural area, since they come with visa set-asides under the new rules. 

Investor who files I-526 within 120 days 
after the date of legislation enactment, 
based on investment in a project that 
has previous approvals from USCIS 

This investor is subject to the new EB-5 investment amount but not the new targeted 
employment area criteria. (Though I don’t know how this is possible since the new 
investment amounts are indexed to the new TEA criteria.) 
Previous USCIS approval means an Exemplar I-526 or previous investor’s I-526 that was 
filed or approved before the date of enactment. 

Investor whose I-526 petition was filed 
before legislation enactment, but who 
is still waiting for a visa number 

Changes to the EB-5 investment amount and TEA definition do not apply to this investor, 
whose I-526 petition remains subject to the rules under which it was filed. HOWEVER, 
starting in 2018, set-asides reduce the pool of EB-5 visas available to everyone. 
Therefore, this investor will have to wait even longer than expected for a visa, unless he 
can take advantage of the opportunity to amend his I-526 petition to qualify under new 
rules. The investor has until October 1, 2017 to amend his petition without losing priority 
date or having to increase the investment amount. The legislation is not clear whether 
the option to amend is open to investors whose I-526 has already been approved, or only 
to those with pending I-526. The option to amend is not relevant for the many investors 
who will find their projects do not qualify under one of the new set-aside incentive 
categories.  

Investor who has conditional residence, 
but has yet to receive I-829 approval 
when the law is enacted 

No effect. The I-829 petition will be judged based on the rules that applied when the I-
526 was approved. 

 

Stakeholder: Regional Centers and 
Project Companies 

Practical consequences of the way new incentives affect investors 

Company in the middle of an offering 
when the law is enacted 

You’ll need to adjust the EB-5 offering to reflect the fact that all subsequent investors 
need to file at the new minimum investment level. For 120 days, new investors may be 
able to use the old TEA designation letter, if it was included in a previously-filed I-526, 
instead of qualifying under the new TEA rules.  

Company with investors in a past 
offering who are waiting for visa 
numbers when the law is enacted 

If possible, request a new designation from USCIS indicating that the project location 
qualifies as a Priority Urban Investment Area. Share this with investors, who may want to 
amend their I-526 petitions. 

Company preparing a new offering 
when the law is enacted 

Plan for the newly-enacted investment amounts and TEA criteria, and the annual 
increases by fiscal year.  

Company with potential projects in 
prosperous areas 

Keep considering these projects, because they can still be competitive under the new 
rules. The new incentive structure makes non-TEA investments much cheaper than they 
were originally, and reduces the monetary differential that used to incentivize non-TEA 
investment.  TEA designation will be more difficult to get than before, but also less 
important (unless investors strongly value set-asides). 

Company with potential infrastructure 
projects 

Be excited, because you can dominate the market thanks to a special new incentive 
category that rewards something that foreign investors already privilege: U.S. 
government involvement 

Company with potential projects in 
severely distressed areas 

It remains to be seen whether the new rules benefit you. Your ability to secure TEA 
designation will become a rare capability, but not necessarily a valuable one. It depends 
on the value that investors assign to temporary visa set-asides, since the monetary TEA 
differential is reduced and the processing time advantage seems unlikely. Also, visa set-
asides are an unpopular provision that may get negotiated out of final legislation. 

Company with potential projects in 
rural areas 

The new rules would expand the locations that may qualify as rural, since they no longer 
necessarily exclude any area within the boundaries of an MSA 

Note that Table 3 only discusses effects of changes to the minimum investment amount and TEA criteria, and not other new rules (e.g. 
for counting job creation) that may also affect past and future investors if the legislation gets enacted. Also, Table 3 summarizes effects 
assuming the effective dates in the 12/2/2016 draft legislation. But the draft specifically indicates in a comment that “all effective dates 
remain unresolved.” (And technically of course all issues are unresolved in this staff draft.) 


